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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35160

OREGON INTERNATIONAL PORT OF COOS BAY
—FEEDER LINE APPLICATION-

COOS BAY LINE
OF THE CENTRAL OREGON & PACIFIC RAILROAD, INC.

MOTION TO COMPEL DISCOVERY
FROM THE CENTRAL OREGON & PACIFIC RAILROAD, INC.

Pursuant to 49 CFR § 1114.31, the Oregon International Port of Coos Bay (the

"Port") respectfully requests the Surface Transportation Board (the "Board" or "STB") to

issue an order compelling the Central Oregon & Pacific Railroad, Inc. ("CORP") to fully

provide the discovery requested1 and for other relief as noted herein. CORP must be

required to allow the Port to enter the land for a complete inspection consistent with 49

CFR § 1114.30 so that the Port can wholly participate and respond to the issues raised

within the proceedings related to CORP's embargo, abandonment and the Port's

proposed efforts to restore service on this Line which is vital to the southwestern coast of

Oregon.

1 This motion is timely under the Board's August 8 Decision in this proceeding since
CORP's refusal to grant this right of entry was received today. See Exhibit 12. In the
interest of time the Port is not responding to CORP's letter but the Port does note that
there are numerous inaccurate and false statements in CORP's August 28 letter (received
August 29.



PROCEDURAL HISTORY AND SUMMARY

The Port filed its Feeder Line Application regarding the Coos Bay Subdivision of

CORP ("Line") on July 11,2008. On the same day, the Port also served discovery

requests on CORP, which included a request for the right to enter upon the Line for all

lawful purposes, including inspection, survey, measuring, testing, photography, and

sampling consistent with 49 CFR 1114.30.2 CORP responded to this request on July 28,

2008, agreeing to allow the requested entry subject to certain standard conditions but with

no mention of the additional limitations CORP would later impose. See Exhibit 3 at page

35. The Port immediately followed up with a letter to CORP on August 1 outlining a

plan to begin the inspection. See Exhibit 4. In the August 1 letter, the Port stated that the

inspection may need to be done in parts because of the proliferation of bridges and

tunnels on the Line and the limited accessibility to the Line. CORP provided a Release

and Waiver agreement that would govern the Port's inspection of the Line on August 4,

2008. See Exhibit 5. Initially and without any discussion with the Port's counsel and

without including such objections in their discovery response, CORP included language

in the agreement that stated that the Port could only make a one-time inspection visit,

2 The Port has been requesting permission to inspect the Line for more than five months.
The first request was made verbally by the Port's consultant Gene Davis on March 19 to
CORP General Manager Kevin Spradlin. Mr. Spradlin denied Mr. Davis' request on
March 20. See Exhibit 1. The second request was made via a letter from the Port to Paul
Lundberg on March 20,2008. See Exhibit 2. No response was received from Mr.
Lundberg. CORP/RailAmerica's denial and unresponsive actions regarding the
inspection have been consistent with their actions in general regarding the Coos Bay Line
for more than a year now and that attitude has been the biggest impediment to finding a
win-win solution to date and in fact if CORP/Rail America would have honestly come to
the table last summer and fall, this Line would already be re-opened and providing
service to the southwestern region of Oregon. Juxtaposed to the attitude of
RailAmerica's management, the Port could not agree more that CORP's employees were
"helpful" and "cooperative" and the Port believes that this situation was caused by
RailAmerica and Fortress management and not CORP employees.



lasting no more than three days, and that the tunnels would be off limits during the

inspection. Id. The Port strongly objected to this limitation and sent a mark-up of the

agreement back to CORP on August 6 which included removing the various inspection

limitations that had not been raised in CORP's discovery response and are not consistent

with 49 CFR 1114.30. See Exhibit 6.

On August 8, CORP finally provided the dates for the initial inspection which

would be held on August 13-15. See Exhibit 7. CORP's counsel noted the impassable

nature of the line from end-to-end because of downed trees and that the tunnels have been

fenced over. The Port's counsel continued to object to CORP's limitations and discussed

these verbally with CORP's counsel on August 11 noting that the Line is over 111 miles

long and has a proliferation of tunnels and bridges and the tunnels were a main issue in

these proceedings. In addition, counsel discussed that the current condition of the Line

meant that a simple hy-rail trip on the Line would be complicated and lengthy because of

the required back-tracking. Furthermore, because CORP would not permit the Port's

experts to enter the tunnels on the Line this meant that even more back-tracking would be

needed. CORP's counsel agreed to drop the limitations from the agreement regarding a

single visit and a three-day maximum from the agreement (there never was a limitation in

the CORP agreement limiting the Port's inspection of tunnels or bridge and in fact the

agreement provides that the Port expressly waives and assumes the risks associated with

the inspection because of the condition of tunnels and bridges, see Section 3 of Exhibit 5

and 8).

Based upon this discussion, the Port's counsel sent back the revised agreement on

August 11. Exhibit 8. CORP's counsel provided an okay to the agreement on August 11.



Exhibit 9. On August 12, the Port and its representatives signed the liability, waiver, and

indemnity agreement and provided the required insurance certificates for the initial

inspection. See Exhibit 10. In the interest of time and to begin the process of gaining

actual on-the-ground knowledge of the current condition of the Line, the Port and its

track expert undertook its first3 on-site visit on August 13-15, 2008 which were the first

days offered by CORP. Scheduling and time constraints did not permit the Port to get

bridge and tunnel experts on the ground for that timeframe (and CORP was still verbally

forbidding entry into the tunnels). Thus, this first visit focused on the part of the Line's

net liquidated value ("NLV") relating to the steel and track assets of the Line that were

accessible via hy-rail and/or walking the Line.

In particular, Port expert Gene A. Davis, accompanied by the Port's Jeffrey

Bishop and Martin Gallery, evaluated the quantity and quality of the Line's rail and steel

assets in order to refine Mr. Davis' initial assessment that had been based only on

publicly accessible inspection and expensive helicopter flight. He also assessed the

weight of rail, the wear and age of the rail and steel assets, the condition of the ties, and

other factors related to the Verified Statement he provided in the Port's Feeder Line

Application.

The Port felt and still believes that additional days for a site visit, focused on the

Line's tunnels and bridges, are necessary. The condition of tunnels 13,15, and 18 on the

3 Contrary to CORP's assertion that the Port has inspected the Line twice and that this
third request is unwarranted, see Exhibit 12, CORP has only provided limited access one-
time to the Port for inspection which would never be enough to inspect 111 mile of track
and all the bridges and tunnels on the Line. In fact, there are over 58 steel and wooden
bridges that exceed 100 feet and there are 9 tunnels. The Port's expert learned on the site
visit, that there are a plethora of water crossings that are not even shown on CORP's
track charts and CORP's employees were not aware of the location of many culverts on
the Line that were not shown on the track charts.



Line initially caused the embargo, and the initial inspection on August 13-15 did not

include those three tunnels.4 At the Public Hearing held in this case in Eugene, Oregon

on August 21,2008, the Board made clear that it was concerned that any future owner of

any rail line must know the full condition of the rail line before purchase.

On August 22, the Port renewed its request in writing to CORP for a second visit

to focus on the bridges and runnels. Exhibit 11. Given the rapidly approaching deadline

of September 12 for the Port's rebuttal in the feeder line proceeding (which has been

shortened by approximately five weeks under the Board's compressed procedural

schedule), the Port informed CORP that this inspection must occur as soon as possible

and asked that the inspection start no later than August 27. Id. After hearing no response

from CORP in five days, the Port's counsel telephoned CORP's counsel on August 27 to

schedule this additional inspection. CORP's counsel stated that he did not think that

CORP would allow a second inspection. Port's counsel discussed with CORP's counsel

that the Port would be forced to file a Motion to Compel the inspection and implored

CORP to permit three to five more days for the inspection so as to not involve the Board.

CORP's counsel stated he believed the Board would never order the inspection and that

CORP would provide a written refusal at some point. Notwithstanding that the

conversation took place on August 27 and that CORP's letter states the date of August

28, CORP did not in fact respond in writing to the Port's August 22 renewed request until

August 29. See Exhibit 12.5 Therefore, the Port is now forced to seek Board action to

4 While the CORP employees taking the Port's expert on the hy-rail site visit did unlock
the gates and travel through some of the tunnels on the Line, our expert did not have time
or the ability on that visit to complete an actual inspection of the tunnels or the bridges.

5 CORP would probably assert that its delay in responding was because CORP was



compel CORP to permit the Port's experts to further inspect the line in a manner

consistent with 49 CFR 1114.30 and consistent with the right of entry agreement

negotiated by the parties.

DISCUSSION

Without repeating the full history above, on July 11,2008, the Port served the

following discovery request for the right to enter upon and inspect land upon CORP:

1. Please grant a right of access to the Port and its counsel or consultants
retained in connection with this proceeding to enter upon the Line and related
CORP property for all lawful purposes related to this proceeding in STB Finance
Docket No. 35160, including inspection, survey, measuring, testing, photographing
and sampling. The Port will work with CORP to determine an appropriate time
and manner for this inspection.

CORP responded on July 28 with the following response:

Subject to and without waiving its objections, CORP will permit the Port to

inspect the Line subject to the following provisions: (1) that the agents of the Port

performing said inspection be accompanied by an agent or agents of CORP at all

times while on CORP property; (2) that the Port execute an appropriate liability

waiver and indemnity agreement for potential liability for any accidents or incidents

that may occur while the Port's representatives are on the Line or related CORP

property; (3) that the Port provide evidence that it is insured for all activities on the

Line during the inspection; (4) that the inspection does not damage the Line or the

working on its Reply to the Feeder Application due today. However, the Port notes that
the Port's Comments on the CORP abandonment were due yesterday and the Port still
managed to timely respond to CORP's second set of discovery served on August 21st

which necessitated a response during this same time.



rail assets on the Line; and (5) that the time and manner of inspection be reasonable

and agreed-to by the parties in advance.

See Exhibit 3.

CORP has subsequently placed limitations on this right of entry that are not

consistent with the Board's regulations nor the spirit or intent of discovery. The Port

unfortunately is now faced expending time, money and resources to draft and file this

motion seeking an order from the Board to compel CORP to comply with discovery.

This access is imperative for the issues raised in these proceedings and further addressed

in the August 22nd Hearing.

The Board's rules of evidence and discovery are plainly set out in 49 C.F.R. part

1114. Discovery is authorized in this proceeding pursuant to 49 C.F.R. § 1114.21 (a).6

The Board's 1997 modification to 49 C.F.R. § 1114.21 of its Rules of Practice resulted in

a regulation that provides in pertinent part:

(a) When discovery is available.

(1) Parties may obtain discovery ... regarding any matter, not
privileged, which is relevant to the subject matter involved
in a proceeding ...

(2) It is not grounds for objection that the information sought
will be inadmissible as evidence if the information sought
appears reasonably calculated to lead to the discovery of
admissible evidence.

These modifications eliminated "the requirement that Board approval be sought

for discovery procedures other than written interrogatories and requests for admission."

6 These modifications were adopted by the Board in Expedited Procedures for
Processing Rail Rate Reasonableness, Exemption and Revocation Proceedings, STB Ex
Parte No. 527 (STB served Oct. 1 and Nov. 15,1996) (Expedited Procedures), aff'd sub
nom. United Transp. Union-Ill. Legis. Ed. v. STB, No. 97-1027 (D.C. Cir. Jan. 6,1998).



FMC Wyoming Corporation and FMC Corporation v. Union Pacific Railroad Company,

STB Docket No. 42022, at 3 (STB served Feb. 5,1998). In that decision, the Board

noted that the overall goal of the modifications was to expedite the discovery process,

acknowledging that the prior discovery rules "had the potential to impede expeditious

discovery and [] generated too much paperwork." Id. at n.8.

Of course, the scope of discovery authorized by the Board's Rules of Practice is

modeled on the scope of discovery under the Federal Rules of Civil Procedure.7 The

Federal Rules of Civil Procedure "allow broad scope to discovery and this has been well

recognized by the courts." Wright, Miller & Marcus, Federal Practice and Procedure:

Civil 2d. § 2007 (1994) (citations omitted). The federal rule, which applies to all forms

of discovery, encompasses the broad standard against which the Port's discovery request

must be evaluated.

Furthermore, the Board's discovery rules specifically provide for the right of

entry upon land for inspection and other purposes. 49 C.F.R. § 1114.30 provides in

pertinent part:

(a) Scope. Any party may serve on any other party a request:

(2) To permit, subject to appropriate liability releases and safety and
operating considerations, entry upon designated land or other property
in the possession or control of the party upon whom the request is
served for the purpose of inspecting and measuring, surveying,

7 The Federal Rules of Civil Procedure, in language virtually identical to the
Board's Rules of Practice, provide that:

Parties may obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending action, whether it
relates to the claim or defense of the party seeking discovery or to the
claim or defense of any other party.... The information sought need not
be admissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.
Fed.R. Civ.P.26(b)(l).

8



photographing, testing, or sampling the property or any designated
object or operation thereon.

CORP's objections to this necessary inspection do not fit within the bounds of the

Board's or federal discovery rules and CORP's objections now are not consistent with

CORP's written discovery responses and not consistent with agreement terms reached by

the parties. CORP's objections now seem to be that the completion of the full inspection

is "unduly burdensome" and "completely unwarranted" which CORP seems to describe

later as irrelevant. See Exhibit 12.

CORP's unduly burdensome argument must fail. The standard for discovery is

not merely that it creates a burden on the litigant. All discovery entails some burden.

The courts and the Board carefully scrutinize objections made for burdensomeness. Even

if compliance with discovery will cause great labor and expense to the party from which

discovery is sought that does not of itself require denial of discovery. Rule 26(c) speaks

of "undue burden or expense" and discovery should be allowed unless the hardship is

unreasonable in the light of the benefits to be secured from the discovery. 8 Charles A.

Wright & Arthur R. Miller, Federal Practice and Procedure § 2214 at 647-48 (1970); see

also Snowden by and Through Victor v. Connaught Lab., 137 F.R.D. at 332-33. Even

though the opposing party may be burdened, the balance favors the right to discovery

when the information is particularly relevant. Rich v. Martin Marietta Corporation, 522

F. 2d 333, 343 (10th Cir. 1975). In this case, it is important to remember that CORP's

actions with respect to the condition of the Line and especially the tunnels, is the whole

reason three Board proceedings are active including this proceeding and AB 515 Sub No.

2 and Finance Docket No. 35130. Moreover, the Port fails to see how an additional three

to five days of inspection of a largely non-operating Line, owned by a large short line



holding company, can be unduly burdensome.

Likewise, CORP's attempt now to argue that the inspection of the bridges and

tunnels on this Line is not relevant to the net liquidated value and thus not permissible is

absurd. The relevancy of discovery has been broadly construed to encompass any matter

that might lead to the discovery of admissible evidence even though it may not be

admissible as evidence. Hickman v. Taylor, 329 U.S. 495, 91 L.Ed. 451 (1947). Besides

the fact that CORP seems to ignore that the condition of the Line is the key issue in these

proceedings, CORP also fails to acknowledge that discovery can also pave the way for

settlement in every type of litigation. In fact, discovery and settlement discussions often

occur simultaneously. See e.g. EEOCv. Hiram Walker & Sons, 768 F.2d 884, 886

(1985). Furthermore, in class action suits, a settlement will only be accepted by the Court

after discovery since "extensive discovery is an important indicia of the propriety of

settlement negotiations." Weinberger v. Kendrick, 698 F.2d 61 at 74 (1982), see also In

re Continental Inv. Corp., 637 F.2d 8 (1980), Duhaime v. John HancockMut. Life Ins.

Co., 177 F.R.D. 54 (1997). Most importantly, CORP ignores the directive that the Board

raised at the hearing held in Eugene on August 21, 2008 ("Hearing"). At that hearing,

Chairman Nottingham specifically asked of the Port:

We get to another transfer hypothetically and the Port is the owner what
steps would you take to make sure the record is clear as to what condition
your starting off with and kind of the job that you have before you so we
don't see this sort of repeat... on whether or not the Port did an adequate
job of maintaining it.

Draft Hearing Transcript at 139. The Port fails to see how the current condition of the

Line could be any less relevant to these proceedings.

10



The embargo of the Line was caused by allegedly unsafe conditions in tunnels 13,

15, and 18. CORP has not let the Port into these three key tunnels and has not provided

sufficient time for the Port to inspect tunnels and bridges on the Line, yet CORP now

alleges that no inspection of these tunnels or bridges is necessary before a feeder line

sale. Of course, the Port cannot prudently move forward with an acquisition of the Line

without first inspecting and analyzing the condition of the central infrastructure elements

that began this entire case. Based on this reason alone, the Board should grant this

Motion.

Additionally, the conditions of the tunnels and bridges on the Line have a direct

bearing on the NLV of the Line. Any tunnel problems could easily complicate salvage

efforts, possibly require re-routing salvage equipment around tunnels, and maybe even

require forgoing the steel assets inside the tunnels and thereby impact the NLV.

Beyond the issue of the salvaging of the Line, the condition of the tunnels and

bridges is directly relevant to the Port's decision about whether or not to purchase the

Line. Obviously, the Port is not purchasing the Line to sell the assets; instead, the Port

needs to know the utility of all aspects of the Line infrastructure. Regardless of the

impact on salvage value of a bridge or tunnel, the Port needs to know the functional

"utility" of the tunnels and bridges. Kansas City Southern Railway Company -

Abandonment Exemption - Line in Warren County, MS, Docket AB-103 (Sub-No. 2IX),

slip op. at 4 (served May 20,2008) (Board notes that bridge with no effect on NLV of a

rail line still had relevance due to its utility in allowing rail service to resume). The Port

needs to know the answers to such questions as - what is the current condition of the

tunnels and bridges? What rehabilitation is needed to resume rail service? What long-

11



term maintenance and repair needs are likely? The Board has previously agreed that the

purchaser of a rail line under the feeder line regulations or the OFA process should be

able to adequately inspect it. Trinidad Railway, Inc. — Abandonment Exemption — in Las

Animas County, CO, Docket AB-573X (served Sept. 11, 2001); Pyco Industries. Inc. -

Feeder Line Application - Lines of South Plains Switching, Ltd. Co., Docket 34890

(served July 13, 2006). Making only three days available to inspect 111 miles of track,

nine tunnels and 58 steel and wooden bridges that exceed 100 feet (not counting all the

other bridges and culverts on the Line) is not reasonable and does not provide time to

adequately inspect the Line. Moreover, such need greatly outweighs any burden that the

additional inspection days might have on CORP.

In order to provide CORP the opportunity to respond to this Motion8 and provide

the Board time to rule and then to factor in time for CORP and the Port to sort out any

additional liability waivers and insurance certificates that will be needed for the

additional inspectors, and to provide a fixed day in the future for the parties to plan for

the inspection and arrange for the appropriate people and hy-rail equipment to be on site,

the Port suggests that the Board order the bridge and tunnel inspection to start on

September 11 and continue on sequential business days until completed. The Port

believes that this inspection should take no longer than three to five business days9 as the

Port has available up to eight additional tunnel, bridge and track inspectors that are

8 Under the discovery procedures implemented in this proceeding, CORP has two days to
reply which CORP might interpret as September 3rd being the due date because of the
Monday holiday.

9 The Port is willing to agree to limit its right of entry for this inspection to no more than
five business days in order that CORP can appropriately plan for the time needed of its
equipment and employee(s) which CORP requires to be present at the inspection.

12



already familiar with this Line10 and the Port worked out a plan for these inspectors to

efficiently complete the inspection needed on this Line.

In light of the delay that CORP has caused by refusing this proper inspection, the

Port is faced with also requesting that the Board modify the procedural schedule in this

proceeding to permit the Port to supplement the record after September 12. The Port will

still file its rebuttal on September 12 addressing all issues except the current condition of

the tunnels and bridges or anything else that arises from the inspection. Based upon the

date of inspection proposed above and in consultation with the bridge and tunnel experts,

the Port believes that it would be able to receive the experts' reports and supplement the

record on October 10,2008.

The Port recognizes and appreciates the Board's desire to speed up the decisions

that will impact the future of this Line. The procedural schedule governing the feeder

line application was adopted by the Board in a decision served August 1,2008. In that

decision, the Board noted that the procedural schedule was "compressed" compared to

the schedule found in the Board's regulations. Given the delay caused by CORP's

refusal to allow the Port to adequately evaluate the Line, the Port should be permitted to

supplement the record. Even with the Port's proposed modification, the procedural

schedule will still be compressed compared to the procedural schedule in the Board's

regulations - which would have required the Port to file its reply evidence by October 20.

49CFR§

10 These inspectors have available to them prior data on the Line and any discovery
materials on the condition of the Line (especially bridges and tunnels) that CORP
produced in response to other Port discovery requests. However, the written material is
not sufficient to make an accurate assessment of the current condition of the Line or cost
to re-open the Line.

13



Ample justification exists for the Board to grant the Motion and modify the

procedural schedule. The condition of the bridges and tunnels, including tunnels 13,15,

and 18, is clearly "relevant to the subject matter involved" in this proceeding. 49 CFR §

1114.21(a)(l). Board regulations specifically state that a party may seek to enter upon

land or other designated property as part of discovery. 49 CFR § 1114.30(a)(2). It would

be irresponsible and short-sighted for the Port to agree to purchase the Line without fully

assessing the current condition and rehabilitation needs of the tunnels, bridges, and other

critical aspects of the Line. Railroad Ventures, Inc. v. Surface Transportation Board, 299

F.3d 523, 552-553 (6th Cir. 2002) (court notes it is important for an OFA applicant to

assess the subject rail line and its economic vitality).

As the Board knows, the Line is currently not operational; the Port's decision on

whether or not to purchase the Line directly depends upon the financial commitment

necessary to return the Line to operation and maintain the Line at a sustainable level for

the long-term. Lastly, the fact that CORP may dispute the Port's need for a thorough

inspection of the tunnels and bridges, and question the relevance of such an inspection to

the Port's Feeder Line Application, is no reason to reject the Motion to Compel. Entergy

Arkansas, Inc. and Entergy Services, Inc. v. Union Pacific Railroad Company and

Missouri & Northern Arkansas Railroad Company, Inc., Docket 42104, slip op. at 5

(served May 19, 2008) ("Entergy v. UP") (Board notes that "Entergy's discovery request

will not be denied merely because UP may question Entergy's legal theories of its case").

When a party's unwillingness to cooperate in discovery necessitates the filing of a

motion to compel, which the Board then grants, there exists good cause to modify an

existing procedural schedule. Pyco Industries, Inc. — Feeder Line Application - Lines of

14



South Plains Switching, Ltd. Co., Docket 34890, slip op. at 2 (served Oct. 5, 2006)

(Board grants motion to compel and finds that requiring a response "to the discovery will

necessitate some changes in the procedural schedule"). The modification sought by the

Port will allow the Port to fully address all pertinent issues in its rebuttal evidence so that

the Board may have a complete record on which to decide. Cf. Duke Energy,' Corporation

v. Norfolk Southern Railway Company, Docket 42069, slip op. at 12 (served July 26,

2002) (after partially granting motion to compel, Board states that "a short extension of

the procedural schedule appears necessary to allow sufficient time" for the movant to

"receive and review documents covered by this decision and prepare their reply

statements"). See also Entergy v. UP, Docket 42104, slip op. at 1-2 and 6 (served May

19, 2008) (Board extends procedural schedule by over a month after partially granting

motion to compel).

CONCLUSION

For all the reasons set forth hereinabove, the Port respectfully requests that the

Board issue an order compelling CORP to comply with the right of entry requested in

discovery. Further, the Port respectfully requests that the Board order that CORP permit

and accommodate the inspection to begin on September 11, 2008 and continue on

consecutive business days until complete but not to exceed five business days and that

CORP make available the necessary employees and a hy-rail for the inspection. Finally,

the Port respectfully requests that the Board order that the Port be permitted to

supplement the record by October 10, 2008 regarding the findings of the inspection.

15



Respectfully submitted,

-Sandra L. Bro\
Michael H. Higgins
David E. Benz
Troutman Sanders LLP
401 9th Street, NW
Suite 1000
Washington, DC 20004
(202) 274-2959
(202) 654-5603 (fax)

Attorneys for the Oregon International
Port of Coos Bay

August 29,2008
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CERTIFICATE OF SERVICE

I hereby certify that on this 29th day of August 2008,1 served a copy of the foregoing

Motion to Compel Discovery from the Central Oregon & Pacific Railroad, Inc., by e-mail and/or

first class mail, postage prepaid, to all parties of record in this proceeding.

David E. Benz
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Page 1 of 1

Brown, Sandra L.

From: Gene Davis [gdavis@rlbadc.com]

Sent: Thursday. March 20, 2008 5:59 PM

To: Brown, Sandra L.; Higgins, Michael H.

Cc: Charlie Banks

Subject: CORP Inspection

Sandy:

I wanted to touch base with you for a moment to inform everyone of my recent telephone conversations with the
Central Oregon and Pacific Railroad (CORP) General Manager, Mr. Kevin Spradlin. On March 19,1 contacted
Mr. Spradlin, introduced myself and let him know that I was working for the Port of Coos Bay. I requested a visit
to assess the track condition of its rail line, not including the tunnels. After a brief discussion, Mr. Spradlin stated
that he would need to receive corporate approval to allow anyone on the property and would get back with me.
Mr. Spradlin contacted me on the morning of March 20 to inform me that he was not going to allow any inspection
at this time. He (and his corporate officials) was curious as to why anyone without having a ownership interest in
the property would make such a request. I stated that I understood their position and ended the conversation.

Gene A. Davis, P.E.

Director, Transportation Engineering
R.L. Banks & Associates, Inc.
9841-A Vine Street
Soddy Daisy, TN 37379
423.332.0243 T
gdavis@rlbadc.com

Home Office
2107 Wilson Boulevard, Suite 750
Arlington, VA 22201
703.276.7522 T
703.276.7732 F

Please visit our website at www.rlbadc.com

8/79/2008
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O R E G O N I N T E R N A T I O N A L

Port of Coos Bay
fl COPY
L— J ^*^"

March 20, 2008

VIA FACSIMILE 561-994-0396
and Overnight Mail

Mr. Paul Lundberg, Vice President
Rail America Operations Support Group, Inc.
5300 Broken Sound Blvd.
Boca Raton, FL 33487

Deal1 Mr. Lundberg,

I am writing to you with respect to the Coos Bay Branch Line (the "Line"), owned by the Central
Oregon & Pacific Railroad, Inc. ("CORP"), a subsidiary of RailAmerica, Inc. ("RailAmerica"). I
am requesting that you grant access to the Line, so that rail consultants engaged by the Oregon
International Port of Coos Bay (the "Port") may examine and inspect the condition of the Line.
As you may know, one of our consultants R.L. Bank & Associates made a verbal request for
such access to Kevin Spradlin but I understand that request was denied today.

The Port, in conjunction with the shippers on the Line, desire to ascertain the present condition
of the Line, no that they may evaluate potential rehabilitation and repair costs, in light of various
estimates that have been put forth by CORP and RailAmerica, including those contained in
various proposals for a public-private partnership and a future proposal which may be received
soon. In addition, the Port and the shippers desire to have a better understanding of the long term
maintenance that might be necessary For this Line.

As a condition of such access, the Port and/or its rail consultants will agree to observe safety
rules and protocols imposed by CORP and RailAmerica, and to enter into appropriate
agreements protecting CORP and RailAmerica from liability arising in connection with the
consultants1 physical examination of the Line. Because the condition of the tunnels on the Line
may pose additional safety issues, the Port does not seek permission to enter the tunnels at this
time.

12f> We?( Cer.ticd AvcnuB. Suiie 3CQ / TO Box !215 / Coi»i Buy. O'eyon 97420-0311
Phone'M) 267-7678 / fax 541 %V-M7C/ email pciteoosid^jfU.ilt/.wsbay com / Web

Sioloo/Otpgon Tokyo. .Inpcm -Orpyon Japan RapiosenlabvttO(!n.K / i'hone fl! 33560S951 fax 81-3-35flO-007|
l?(Vn:sor!(iriiv«.Oificf« Taipei, liuwun. i< uc -O'eganTiode& In.'ormnilun Center /Phone 886-32723-2.1211 Vcm
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The Port and the shippers desire to see the Line reopened as soon as possible. Therefore, we
request that you respond to this request within three (3) business days, so that we can
expcditiously move forward with necessary arrangements.

Regards,

Je
Executive Director

cc: Governor Ted Kulongoski
Senator Ron Wyden
Senator Gordon Smith
Representative Peter DeFazio
Allyn Ford, Chairman CSSC
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• Comptoto Items 1,2, and 3. AIM oompieto
Nam 4 H ReatrteW Mlvaty b desired

;• Print your nam» and addroaa on Uwrovwa*
1 ao that we can return th« card to you.
• Attach this card to to back of th» mallptew,

or on th* front If spaca permltB.
'1. ArlletoAddnM«]to:

;l/P

A. Slgnuun

x
0. Dkta

D. l«dalv«yiddtwa<ttbMntfr«nlt«ni?
K YES. onlar d««vwy BddreM betow:

, S«vfe»iype
P Cwtfflnd Mall .{
anegMend D Warn Rmlptfer Merchandise
DlniuredMill DC.0.0.

4. Remtct«tDtflvaryf (Extant) Qvta
: a. Artcrt Numbw i

5^1
PS Form 3811, Februoy 2004 oomMtta Ftoeum Receipt IIBtM-OZ-M-1
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Jui\ :.x. :

IJ\ I hind
Sandra Broun
I'routtnan Sanders. I.I 1*
401 Ninth Street. NU Suite 1000
\\ ashington. D.C. 20004

Re: Port nl'C'oo.s Ka\ leeder Line Application S IB i;in. Dkt. No. .15160

Dear Ms. Hro\\n:

l:nelosed please llnd C'entral Oregon & Pacific Railroad Inc.'s ("C'ORP") Responses and
Objections to the Port of Coos Ua\ 's discover)' requests in the abo\e-captionod proceeding.
Also enclosed are documents that are responsive to the Port's discover) requests. C'ORP is
prepared to produce additional responsive documents containing confidential and commercial!)
sensitive information, once an appropriate Protective Order is issued in this proceeding. Such an
order is ncccssarv to shield confidential information from potentiullv harmful public disclosure.

If vou would like to discuss this request, please contact 'Ierrv 11\ nes or me.

Paul A.
('i>nn\i'l to ( \-ntnil

P \H..uil
1 ncloMire



m:i-om-: i in:
si UK.\( I:TK\NSI>OUI \TIO.N uo\m>

Oregon International I'oit oK'oo> Ma\ i-cedcr I ine )
\pplica:ion t'oos Ma\ I me ul the I'ential ( )ic^on it l I mance Docket No.
I'aulic Railroad. NlC I

( I'.NTRAL ORF.(,ON & 1'ACIFK RAILROAD, I.NC.'S
RF.SI'O.NSKS AM) OH.JF.C TIONS TO

ORF.(;O.\ IM KRNATIONAL POUT OF COOS KAY'S
H U N T SKI 'OF I.\TKKKO(;.ATOKIKS, KKQl'KSTS FOR I 'KOIHICTION OF

!)()( I MF.MS, AM) KKQl'KSTTO KM KR U'O.N LAM)

I'uisiiaiit lo 41J CM .K I'.irt 1 1 1 - 4 and Dihcr applicahlc rules and aullioril\ . C'cniMl Orciinn

ct I'acillc Kailroad. Inc Ct'ORI'"). 1\\ Us atturncNs. Siv.llc\ \iislin I I P. icspoml.s js :',)lli)\^s to

OIVJJDII Inlcnialional I'ort ol'Cuos Ua\ 's (" I he I'orl") l-'irst Scl ol' liUcrrogaturics. Kei|iic-si.s lor

I'riHluclmn oI'Documcnls. and Rci.|iicsi u> I'mcr I pon I and ulv "l)isco\cr\ Kci|in.'s^")

(lYncrnl Ohjcclions

(.'()RI''s (Jcncral Ohjcclions. scl forth hcicin. appl\ ID each and LIM.T\ one ol'ihe specillc

micrroyatories and Jocunietil icquesis llial I'ollou. C'OKP's oh|ectioii.s sliall not uane. limil. D:-

prejudice an\ objections il mas later as.serl.

I. C'()KJJ objects to am and all definitions and or instructions to the extent the\

eitlu-r expand upon or conflict \ \ i th 49 CM-' K. Cart 1 1 1 4 . Subpurl B. ('(JR1' liirther obiecti h^

these l)isco\er> Reiiuesi-i lo the extent that the\ >eek lo impose obligations on ('OKI' LII eater

ihan. IT inci'ii^i-sienl \Mlli. :iio-.e imputed undci 41' ('I R. Pan ! 1 I 4. Snh;\ni |{

1 ( i WP ii;i|cu- v -.'a-li ^ idcwiv lnler!iiL::iii>r\ and I), vmi,uM ReL|Lk-s'. li> she

vAUii! :l.a! il s,.-Lt-.s iri i ' iuMtii-n j'ln'.^Llcd !t\ '.lie al'uMie; -L l-^nl pn \.ieL\\ :i)e .i!lnine\ \MH|N

pi i sd lit l jnclniie. nr iin\ other applicable privilege, prul.vln'n. or exempli mi IK>IH di««e.)\ei \ MI

In the e\ cut lluil a;i> si;eh pnvilcLied. pmieiled. MI exempt inli'mialion i*



HI FORK I UK
SI RKA< K TRANSPORTATION HOARD

Oiviion International I'oii of Coo-. Ha\ I eedcr I ine )
Application t'oo.s Ba\ I ine ol the Central Oregon <& ) I inaricc Docket \o. '5
Pacillc Railroad. Ine j

CKNTRAI , ORISON & PACIFIC RAILROAD, INC .'S
RKSPONSKS AND OIMF.CTIO.NS TO

ORI'X.ON IM K R N A MON'Al. PORT OF COOS HA\ 'S
FIRST SKI OF INTKRRO(;ATORIMS, KKQI'KSTS FOR PRODI ( TION OF

!)()( TMF.NTS, AND RKQl KSTTO KNTKR l!PO,N LAND
PuiMKint lo 4y CM'. K. \\\i\ 1 1 14 and oilier applicable rules and iiuilu)rii\. C'eninil

& Piieille Railroad. Inc. ("COKP"). b\ its allornexs. Sidley AuMin I.I P. responds as I'nllous lo

Oreuon Iniernalional Port of Coos Uax'sf ' lhc Port") l-'irsl Set ol' Interrogatories. Ke«.|iiesls for

I'roduetion of Documents, and Request to l;nier I'pon (.and (the "l)isco\er> Rei|iiests").

(iuicral Ohjcctions

CORP's (jeneral Objeclions. set forth herein, apply to each and e\er\ one of the specillc

interroyalories and documeni requests thai follow. C'OKPN objections shall not \ \ai \e. limit, or

prejudice an> objeclion.s it ma> later jssert.

I. CORP objects to any and all definitions and or instructions to the extent lhe\

either expand upon or conllicl \ \ i th 4^ I'.!' R Part 1114. Suhpart H. CORP l\iriher objects to

these !)isco\er\ Requests t*i the extent that the} seek to impose obligations on ('( )RP yi eater

ih. m. or niLnnsi^lent \\ith. those imposed under 4*> (.' I R Part 1 1 1 4 . Subpari IJ

.1 ( ' 'Rl* obiecls to c.iJi and e\er\ Iniern^aion .ind Document Request in th,.-

extent iLi! it seeks mloin:alio:i pioteeted b\ the .illojue;. -tlienl p. ' iv. leLie. the,!ltorne\ -.u>ik

dot trine, or an> other applicable pru ileue. proUxiion. or exemption Ironi disLO\ er\ or

e In the ex cut lh.it an\ Mich prmlcivd. prokxied. or exempt inlormatu-n is



inav.lvericn(Iv produced or pumded. such disclosure or production i> not intended .is. a::d should

not he construed as. .1 wa i ve r ol am applicable privilege, protection. 01 exemption

i CORP objects lo each and even Discover;, Kci|ucst lo :hc extent lhal it seeks

information or data that is nol rele\;mt to the subject mailer of this proceeding or is not

re.i>onabl\ e.ileulaicd lo IcaJ to the Jiscoxen ofailmissihle e\ idence

-4 (.'OKI3 objects lo eaeh aiul e\er> Doeiimenl ReL|iiesi to llie exlent tliLit it k

(a) o\er l \ broad: (h) \ayue anJ'or ainhiyuoiis. (c) fails to describe \\iih reasonable par!iculaiit\

the inl'ormation siniylit: (dj seeks information that is nol \\illiin the possession. custoJ\ or control

ol't'ORl*: or fel uould impose an undue burden lhal ouiucighs an\ relevance or probati\e \alue

the information souyhl ma\ ha\e in this proceeding.

5. C'ORI* objects lo each and e\erv Discmery Request to llie e.xlenl that it rcijiiosts

infonnalion i>r material thai it is: (a) already in the possession of the Port: (b) publich available

or olhei\\ise readil) available or accessible to the Port from other sources; or (e) as accessible or

available lo llie Port as it is lo CORP and producing responsive information would impose

substantial!) (he same or yreaier burden on COR!' as it would impose on the Port

6 CORP objects to Instruction (> to the extent it seeks lo impose obligations broader

lhan I hose imposed h> 4°- (' I- R. Part 1 1 I-J C'ORP further objects- lo Instruction (•> on the

grounds of impraclieabilitv if a potential!) responsive document has been lost ordestroved

(a) CORP uould not necessanlv be aware ol thai event, ib) CORP \vmild most hkclv be im.:waie

ol llie v.irv.i,msianees of lo^s (>r delink lion o! »pecilk dociimen:-;. .ind '^ i ( ( > R P vxiui'd he iiii.ilik1

lo delermme llie aulliors. recipients, dales of ciealion. con'.enl". \\hich ^.m u«.uaJI\ mi.';, be

obtained b\ rev iewinv: the unavailable document.



('< )RI' obieils Id '.IK1 definition o!'"l)ocumenr to the ex ten t ll seeks lo impost

obligations broadei than those imposed b\ 4VK' I- K Pan 1 1 1 4 (.'( >KP further obiects to the

definition of Document in the extent il seeks information or data that is pri\ilcged. protected In

the aitorne\ -client work product Jucirinc. onilhcr\M*iC prulLVicd. cxcinpicd. or c \clLKL\l limn

Ji^-o\oi> ur liiscliiMirc h} an applicable |in\ ilcuo. proicciinn. rule, or Joeirine. In ihe^e

Ke.^pDiises. C'OKI* \\ill interpret the lenn "Doeinnent" us excluding an> data or other inllirmalion

that is proieeted t'roni diseo\er\ oi1 disclosure h\ such pri\ ileye. proleclion. doctrine, or rule

X. ('Old* objects to the multiple definitions or"ldcnlil\" to the extent the\ seek to

impose obligations hesond. in addition to, or inconsistent \\ilh discoven ohligLiliotis under

4'> C'.I-'.K. Part I 1 14. (.'OKI* further objects lo the multiple definitions ol'"ldcntir>" as \ayue and

y. (.'OKI' objects :o the definitions ol'" •ldenlit\ ' \\hen used in reference to a natural

person" or lo other entities as seeking to impose obligations or requirements bevond. in addition

lo. or inconsistent wi th disco\er\ obligations under 4() CM'.K Part !M4. (.'OKI' has nodutv lo

iinestigate or disclose the business addresses, telephone numbers, employers, iind'or job t i t les or

business acii\ ilies ol" third parties. Furihcnnore. these definitions would impose an undue

burden that oulueighs un\ rele\ance or probative \jlue the information sought ma\ ha\e in this

proceeding

10. CORP objects to the definition ol'" '(dentil) ' when used in connection \MI!I a

vlotiiiiieiit" Js ̂ vki'i!.: lc mipuse obliL-atioiis or ici|uiivi:icnls be\i'r.d. in addition Ul. oi

iiic«n)-.|s!j!ii -.Mill Jis,.i'\ci\ oblig.slii'nN under 41M I R Pan ! I I -I ( OKI1 h.as nn du!> to -,!.•, iu!i

ioi. L\:tliei. and catalog e \ e i \ ..Ktcuincnt p«>s«.ibl\ implicated b\ an nilerrogaloi\ \ \ i lh the more

than cigiit [lieies iiriiilonnation specified as required b\ the dellnr.ion I his defimlion wmili!



impose an undue buidcn ihai outweighs an\ relevance or probative value the information sought

ma) have in lilts proceeding. CORP will respond lo am interrogator) asking il to "idcniifv"

particular documents as il'ii were a request lor production of those documents and respond in

accordance w nh 40-C.l-' R jj 1 114 3d.

1 1 I'OKI' ohjccls Ki I ho Jcllnilions of "relating to" and "ivkiu-s U>" ;ii o\ci'l> hroaJ.

uiKliil) iMirdcnsoine. \aguc. and ainhigiioiis-.

12 (.'OKI* objects to the I'orl's reque.sts lor "all" inronnalion and document.s as

undid) burdensome. CORP uill produce such rele\ant. non-pri\ ileued inlbrmation as cun be

located in a reasonable search.

l.v C'OKI' objects to the Port's requests relating to information relating lo "the Line"

as dellned in Dellnilion No. V lo the extent that these requests call lor CORP to perform special

studies to obtain this inlbrmation. CORP does not separately maintain data regarding "the Line"

las defined b\ the Port) in the ordinal1} course ol'busincss. CORP further objects to the

ddmiiion of "Line" to the extent that it includes track oxer which CORP discontinued ser\ ice

pursuant to the authorit) granted in S I li Docket \o. AM-515 [Sub-\'o IX). ('cniriil Oregon X

l\u Kl< !HI' Dt^iiiiiiuiiuih-c l\.\i\'/>i/<»i in ('(nn- ('main OR.

14 CORP objects lo the Port's failure lo limit it.s requests to a relevant lime period as

o\erhroad and undid) burdensome. I he Port seeks information llial is not relevant lo tins

proceeding and is not rea-Jonabl) calculated lo lead to the produetinn ot admi-sibie evuL-nce

^:ib|CLt '.o. and \\ilhoui uai\ ini; I his iibieeiion. unless o i l ie rvv ise i nil K a led. CORi'\ i expenses

uiil cove i the |vnoJ from 20U5 to llie piesent

I 5. ('OKI' does not concede the relevance, maienalit). competence, or admissihilii)

.is evidence ol'aii) ol the information requested in ;hc-e Discover) Requests Mv pioducmg



vv1 document-, or mloimaiion. I'ORPdoes 1101 Concede Mn.h iiiloiin.iiior. or documents

are relex .1111. material. 01 admissible into exidciKe. ;nul .nix Mich production IN noi intended 10

x v a i v e anx oI'l'ORP's objections to am ot'lhcse Discover) Requests (. ' (>RP rcsei\c-. ils rights

lo ohjeci on anx ground to ihe use ol'lhe respon^cj. |irmiJed lierein. in lli:> pioceoiliiiL! ^ir .in\

appeal iheieof. or in an\ Mihsv.\|iicnl prDceeding or auion.

Id. C'OKP objeel> lliat the Port has not inosed lor a Prolectixe Order in tins

proceeding. ('OKI* objects to producing commercially sensitixe. conlldenlial and proprietan

inlonnalion. including slupper-specillc dala. in the absence ol'an appropriate I'rolectixe Order.

Suhieei lo the objections asserted in this response. C'ORI* \\ill produce responsive documents and

business record** to the I'ori as soon a^ the Hoard enters an appropriate jirolectixe order, and

eligible representatives ol'the Port execute the conlldcnlialitv agreements or undertakings

prc-scribed b\ such I'rotectixe Order

17. C'OKP's Cieneral Objections. Specific Objeclion.s. and responses are based upon

inlormation present I \ known to it. C'ORI' reserves the right to rel\ upon (acts, documents, or

other ev idence that it max develop or lluit ma\ sub.seL|uentlv come lo its allention: to assert

additional objections: and lo supplement or amend these responses at an\ time.

Spi'dllc Ohjeetions

In addition lo its (icneial Objeclions hvhicli shall applx in full lo each and e x c i x

l)i«.covfiv Rci|uest. without I'urtlu-i eniiirieration). CORP aUo averts Specillc < Jhjeciiotis to each

Inlcnogalnix jikl Documeiii I\A| ic-^I I'ORP j^K-se ives all ol iis deneral < 'biettiinis ^L-I loitli

,ibn\ e ,:nd r.i'iK1 o! the l i i ! l f \s -nj Spjvil'ic (''luxln1:^ ^'..lil \\.:i c -*i Innr ihe sLi.pc. bie.idth.

ijeiK-raliiv. or applic.jbiJnv oi'ihuNe denecil Obieei.oiis



i\TKRRO(;.vr<)im:s

No. 1 IMea.se stale the milestone markers lor the portion(s) of the Line tha t is
(are) »« "I'd l>> (OKI1.

Response;

Subject lo the General Objections. (.'OKI' responds ilial it o u n > llie poiuon ol the I me

between Milcpnsi (o2 I I and Milepost 7d VI3

Interrogatory No. 2 IMea.se state Ihe name(s) and inilepnst inarker(.s) for all s tat ions located
on the portion(s) of the Line that is (are) owned In (OKI*.

Response:

(.'< > K I ' obiects lo t h i s Interrogator) :is und i i l \ hurdcnsDiuc In the c.Mont il seeks

inlbmiution ihul (it is eonkiined in C'()lil''> \pplication lor iiulhorily to aKintlon and discontinue

sen ice over the I ine Hied July 14. 2008 in S I'M Docket No. AU-515 (Suh-No. 2)

("Arnindomneni .Application"): ( i i ) is publicly a\ailable: or ( i i i ) is otherwise reiKlil> ava i l ab l e to

tl ie I'on .SVt- Dnkc I:iw$\ v \orfolk So ( 'u . SI U Docket Nos. 42U60. 421)70 ( J u l > 2f\ 2002)

l"|l|l is undiil \ hurileiisoine lo require a purl) to produce information lhal i.s ava i l ab le I'roin

public records or tlirouyh less i n t i u s i \ e means. "i. Subject lo and uilhoul \ \ a i \ i n u its

('OKI' responds that the stations on the portion ol'the l.:ne owned b\ C'ORI* are: Danebo

I Ml ' 651 I I ) : V e n e t a i M P ^ r j O . ^ O ) : \ o t i i \ l P 6 f o 3 0 ) . Vaughn ( M l > f)6S .?()): Richardson

l \ I P f ) K 5 < H ) ) . S u i > > , l i o m e ( \ l l J o l J 7 I D ) . Su is lau (MI ' o^S SO): I i de ( N i l ' dW.20j: \h iple lon

I Ml1 705 iO): Heck i \ | |> 71 1)."0). \ \ e n d s o n i M I ' 7 |5 . i ) (U: Cuvhman l \ I I J 7 1 d ;DJ. C.I:K.|>

i M I 1 ~2i 'Mi . K r u l h M I ' 7sS. 'n j . (iarJmcr Jiir-eii i-n fMP 7-^ '»«)): ReaNpuri , M I » T, n ' l i .

MI '"^ MM. I L - j s c r i M I ' ^^ ) "m. , i n J ( o r d c s i M I 1 ~ f « ' ( » ( ) ) .



IntiTrouaton No. 3 Please slate COUP's \\stem opcraliny revenues and operat ing costs
from providing rail t ransportat ion services h\ \a \ r for each oft In.' foHiming \ ears: 200".
21M)ft. 2005, 200-1, anil 2003.

Response:

CORP specifieall) objects to th i s Interrogator) as i r r e l e v a n t to t h i s proceeding I In-

annual revenues and operating costs of CORP as a whole have no relevance lo ilie I'eeder I ine

. \pp l i ea i iv f i i . ( 'OKI' I'urther objects lo t ins Inlerrotialorv as overbroad and not tea^onablv

calculated to lead to the discover) of admissible evidence bv seeking irrelevant information for

\ears prior to 2U05.

Interrouaton No. 4 Please state C'()UI*'s operatin" revenues and operating costs from
providing rail t ransportat ion service b\ each major branch ol'the ('OKI* rail svslem lor
each of the \ curs 2007, 2006, 2005, 2004, and 2003.

Response:

(.'ORP spccificall) objects to (his Interroyulon as irrelevant to this proceeding. I'he

annual revenues and operating costs of C'OKP's branches have no relevance 1o the l;ceder I inc

Application. (.'OKI1 further objects to t h i s Interrouaton as overbroad and not reasonablv

calculated to lead to the discover) of 'admissible evidence b> seeking i r re levant information lor

vears prior lo 2005. CORP also objects to this Interrogator) as uiulul) burdensome to the extent

it seeks information that (i) is publicl) available, or ( i i ) is otherwise readily available to the Port.

\cv DnL' l:m-i\v\ r \nrlolk So Co . S II) Docket Nos. 420M. 42070 ( J u l v 2h. 2 D U 2 ) r ' | I J l i-i

undiil) burden.Miine lo reijuire a part) to produce information ilul i\ ava i l ab le fiom publ ic

d s i n i h i i H i i i h ic^> i n l i i i i i v e I I K M M ^ " j I n add i s ion . ( ' ( ) R P -pec i l ka l l v t 'b |ect-« i n i h - »

l e i j n y . i l o i ) I v L . i u ^ e ( . ( >RP J < V N not i i M J i i i a m d.il.i l \v b ianch l i n e in t l :e i i i d i n . i i ) v..".n-e <M

i -meN^ and theie iore the l i i l e i i i ' i M i o r v woii i i l K-quirc t '( )RP to pe i fo im .1 speci.il s tud) Vi

> . l.nlc'-\y . I rk /lie r I niuti t \n- Rl< Cn . S 1 U Docket \<> 4 2 ! 0 . | ( \ L > ) I 1 / . 2nOS). Subiecl

.ind \ \ ' i l 'o U ' A . n v I I :L ' i l - « I ' b j e c l "ii^. ( '< ) I \ I J l e -puikK lha l i i \ \ i l l p:ui. \ ! c ;lic I ' . > : ' . V M I ' I js ' im-iini



Avia t ing revenues and opcia t ing eos[.> lor the Coos U;i\ S u b d i v i s i o n i defined as the Ci > R P -

our.ed and COKI'-leased l ine from Danebo to Coi |ui l le) lor 2 < U ) 5 . 2 'H) (> . ami 2007. Mihject to JD

appiopriate protective order

hiU'rri>ij;Hor> No. 5 Please st:ili' CORI*'* sxslem operating profit* (net r evenues ) lor each
of the >i-ars 2007, 2006, 21)05, 2IMM. and 2003.

Response;

C'ORP spcc idca l lv objects to th i s Interroy. i to iN us i r re le \nn l to i l i i> proeeeJint:. I he

>\stem opemtinu profit's ot'C'ORI* js ;i \\lmle lune no relevance to the 1-eeJer Line Application

C ' ( ) ! < l > l u r the r ohjecis tn th i s Inlorroyiitorx as o\erhroud iinJ nut RMsoniihl\ calcul.ileil to leikl to

the Jiseover\ ol 'udni iss ihle c\ idence hv seeking irrele\;ml mlbrniii t ion lor \enrs prior to 2005.

InteiTuuiilory No. 6 I'lcase state C.'()RI''s opcrutin^ profits (or losses) from rail operations
on the Line for each of the years 2007, 2006, 2005, 2004, and 2003.

Response:

('OKI* specilkiil l) objects to th i s Interrogatory ;is i r rclevi inl to th is proceeding. ('OKI'"-,

operating losses from ra i l operations on the Line in past years dat ing back to 2001 are not

re levant to the issues raised in the I ccder I ine Applicat ion. CORP I'urlher objects to this

Interrogator} .i> overbroad and not reasonably calculated to lead to the discover} of admissible

evidence hv seeking irrelevant information for \ears prior to 2005. In addition. ( 'OKI*

spccilkallv objects to th is Interrogator} because CORP does not mainta in data bv bra in. h l ine in

the ord inarv course of business and therefore me Inlc i rogatoi} \ \ o u l d rci|inrc C< ) R I J to pei form a

special s iudv . \K- t y . / . j / i 1 / ; - ! \i k Inc i / nnm /\u H'R ( ' • > . S I U Docket No - 4 2 I O J

i \ l a> h ' . J i J i ' V ) ^ i i b j e ^ t to and w i t h o u t \ \ a i \ i n i j i t s >>biee! ion>. CORP u-^ponds i l i a t n u iH

prov ide '.he Port \ v n l i es t imated tola! operating losses toi ihe Coos |Jj\ S u b d i v i s i o n ( d e t l n e v i as

the ( OKP-owned and C ORI»-ie.ised l ine from Danebo to Coi|inllei !or 20()\ 20nri a;:d 2 < ' ( i n .

' , i i i appiopna:e p n ' I C L



liiterrouaton N". 7 Please explain I he basis for the statement "Coos Ha> line current!}
operates nt nil ;iniut:il deficit of approximate!} SI,500.01111" as contained in (he (OKI1/
Kail America prcscntalion, "Central Oregon A Pacific Railroad Partnership for Coos Ha}
Kail Line" dated Not. 1-1.2007.

Response:

CURP objects, to this IniciToyatorv as undiiK buidensomc to the extent ili.il it seeks

inlbimation thai (i) is contained in llie I'ORP Abandonment Application or in t'ORP's

.submissions in Finance Docket No. 7'5 130: (ii) is publiclv available: or (hi) is otherwise reaJ.il>

a\ailable to the Port. .S\.v DitL- /-.wrt^ v Xar/o/k So ( '<> . S I U Docket N'os. 42VM. 42H70 (Jnl\

2n. 2002) ("|l|i is undulx burJensonie to require a part) io produce inloniiLUion llial is j\ailable

Ironi public records or through less intrusive means."). Subject to and uilhoul uai\ insi its

objections. t'ORP stales that the estimate v\:is based on an allocation ol'C'ORP's total 200ft

re\enues and costs among the C'oos \\a\ Subdivision and other (.'OKI* subdi\ i.sions. ('< JliP jlso

refers the Port to (.'OKP's response to Inlcrmyaton No. 6 and to l:\liibit I to COKP's

Abandonment Application.

InteiToualon No. H Please identify all sources of revenue arising from the Une that are
not associated >vilh railroad operations, and identify the amount of such revenues, b\ t\pe,
on an annu;il basis for \ ears 2007, 2006, 2005, 2004] ami 2003.

Response:

I'UKP specillcalls objects to ihis Interrogator} as irrelexant to ihis proceediny C'OKP'.s

non-rail revenues on the Line in puM >ears datiny back to 2i"i.> ;uv not relevant to the issues

raised in the l-eeder I ine \pplicaiioii ( ' (>RP liirther objects io th;s Interroyalorv -is overbuild

and nut :ea-<oi\ib!v ^alcul.i'ed Io lead li1 thedisc i iven o! .idini^-ihL1 ev \leiiv.e b> seekiiiLi

inele\.inl inlonnalion toi vea i - * |Mior in 2"ii5 l:i additii"!1.. ( " ( ) K P xpetiikallv oh|cels in ib.is

Jnlerroyaloi) because ( ' ( )RP does not maintain Jala In biancli line in the oidmarv cin:r->e ol

business JIK! iliereloic th.e liiteiroyatoiv \vm:!d icqinie ('< )RP to peilonn a special Mi:J\ SVi



i' y . i-iticrw .\rk titi v I nion J\t<. RR (\i . S I H Docket No. 42104 i.\!a> l l > . 2008). Suhiect

lo and w i t h o u t w a i v i n g ii.s objections. CORP roponds tlui tor purpose-* of the Abandonment

\ppliciition. ('OKI' prepared certain special studies lor the Abandonment Segment and

l) i -cont inuance Segment of the C'oos Uav Suhdiv is ion (as de lined 111 the \pp ! i ca t ion i . I hose

special studies include calcula t ions o f n o n - r a i l re \ e n u e tor the Coos U,i\ Suklmsion !or [lie

Base Year and (lie I'oivea.sl ^'e;^r. So.-.\hmdoiimenl Application I \. I.

intcrrouiitorv No. 9 I'lcasc ycncnilh livscrihv C'ORI'Vs regular, «cckl> sen ice sclicdult fur
the Unc Ihu t «as applicable in 2007, including (a) tlu-' niimhiT of inhound and outbound
train trips; (h) the number of shippers sened: (v) the approximate number of carloads
iiio\ed inbound and outbound; (d) locations of switch ing operations; (e) sni tching sen ices
performed; (f) the mini her of train crew personnel involved in CORP's \\eekly operations;
and (K) the number of locomotives used to provide the sen ice

Response:

CORP objects to this Interrogator) as imduh burdensome to the extent il seeks

information ilint (i) is contained in the CORP Abandonment .Application: ( i i ) is puMicK

ava i l ab le : or ( i i i ) is otherwise ivadih a v a i l a b l e to the Port. \cv Duke l-'.ncr^\ v. \tirfo/k Su Co.

SI H Docket \os. 42069. -42070 ( J u l > 20. 2002) ( " l i l t is muluK burdensome to require a pam to

produce information that is available from public records or through less intrusive menus.")

Subject lo and w i t h o u t w a i v ing its objections. CORP states that informat ion suflkicni to der ive

the answer to th i s interrogator) mav be found in the .Abandonment Applicat ion and in business

records thai \ v i l l he produced to the Port.

Interrogator* .No. 10 If CORP last prox ided regular sen ice on the Line on other t h a n a
\\ecl\l\ basis, then please general!) describe that service, inc luding (a) the number of
inbound and outbound train trips; (h) the number of shippers served: (e) the approximate
number of carloads moved inhound and outbound: (d) locations of sw i t ch ing operat ions;
(e) s w i t c h i n g services performed: (f) the number of t ra in crev> personnel; and, 1^) the
number of locomotives used lo provided (he service.

Response:

Vi 1 i c ^ i ' i i ^ c lo I n U T i v a l ' i r v \>< ' '



l i i tcrrouaton No. 11 Please idcntih the COUP employee u ho had primary respons ib i l i ty
l'or COUP's mil operations on (he Line ill the lime COUP announced the Kml)ar»o.

Response:

(.'OKI' specillcall) objects to the \ague and ambiguous term "pnman, rcspoi i s ib i l i ; \

Subject to :uul \ \ i t l uu i l \ \ a i \ m g its objections. CORP responds that K c \ i n Spradlm. General

Manager of CORP. \\as responsible lor mil operations on ihe Line in September 2007

liiteiTOijiilon No. 12 Please identii\ hy name and milcpost all eustnmers on the IJne t ha t
«ere sened hj ('OKI* in the \ear 2007.

Ke.sponse:

C'OKI* objeels lo th i s Inlerroyator\ LIS unJiih bualensonie li> the extent it seeks

inl'omulion that ( i ) is eonkiined in the CORP AkinJonment Applicat ion: ( i i ) i?> publ ie l )

a\ iiikihle: or ( i i i ) is o(her\\ ise retidil\ u\ nilable lo the Port. .Vcv Duke l-jicrgy v \orlolk So ('n .

S I ' l l Docket Nos 42069. -42070 ( J u l \ 26. 2002) ("|l|t is unduly burdensome- lo require .1 p t i r t \ to

|iroduee int 'ormation that is a\ailable from public records or ilmniyh less in i rus ixe means.").

CDRP lurlher objects to the request lor customers to be idenli l led h\ "nnleposl " C()Ri J does

not mainta in customer milepost data in the ordinan course of business: the Port can determine

the milepost location ol'customers on the Line from the business records C'ORP \ \ i l l supply,

uhich idenlif) customers by station, and during the course of an\ inspection conducted b\ the

I'on pursuant to il.s Rek.|iteM for Righ t to l -n te r I 'pon ami Inspect I and. Subject to and ui lhou ' .

uam'nij Us1 obfeclions. C 'ORP iv-pond.s tlui it u i l ! pniduce business records from v v h i e l i the

, i i i ^ \ \ e i i i> l l i i s i n i e i r o i i L i i o r v C.MI be denved . namel> ixx<i i \ l s i d e n l i ! \ i n ; j 2'id"1 i i . i l l k k>p the I me

b\ >.lnpper. c i < m m o d i t y . and s t a t ion ( ORP .iNo re 'e is the Port to the \ eulied ^ t a l e i M e i i l ol . 'nhn

II. \ \ i l l i a n i s m the \l\indor.menl Applicat ion and Mtachmenis IJ. C, anj I) in iha t X culled

Sia lement Mr \ \ i l l i a m s ' s t a t e i t i en i ana l \ / es the n a J l l e on llie C nu> Ma\ Subdi \ ision arid

pio1. >des dela i led da'.i about lh . i t i r a l l i c in 2('ii.\ Jnitf , . .!:id .Vm '



Interrouaton No. 13 For each aixtomer identified in response to Interrogator) No. 12,
please state the number of inbound ami the number of outbound railcur shipments (hut
COUP handled :ind, to (he extent possible, the respccli\e customer commodities ;md railcar
I) pt-s useil for sen ice.

Kesnnn.se:

COKP objects to this Intel royalorv ;is aiululv burdensome in the c\lem il seeks

information tli.it (i) is contained in the C'OKP Abandonment Application, lii) is publiciv

available: or {iiil is otherwise rcadilv available to the Port. .SVi- Duk\.' hw\>\ v \\>rhilkSo ( ' < > .

S I M Docket Nos 42()(>y. -4207D (July 2b. 20()2n"|l|t i* uiklul\ InirdcnsoiiK- !o ra|iu'iv ;i pail\ lo

proiiiiL'c intorm;itii)ii ihiit is ;i\aikiblc 1'rom public records or throudi less intrusive mecins.")

CORP also specilleal!)- objects to this Inierroyuton to the extent that a response would require

CORP to perform a special study. .SVf. e ,y . /:/;/t'/xl •'''* • }"<•'• '' ' lllt>" /'«"'• R ̂  ^'" • -s ' '*

Docket No. 4211)4 (May \l>. 2008). In particular. C'OKP does not maintain data on railear l\pes

used in handling specific shipments in the ordinar> course of business (As noted in the

application. l)7"u ol'tral'llc on the Line consists ol'l'oresi products, and the Port rcadiK can

determine the appropriate car l\pes for transporting this traflle.) Subject to and \\ilhout \ \a i \ inu

its objections. CORP responds that it uill produce business records from \\hich iniormattoii

responsive to this interrogator) can be derived, nanielv records identifv inu 2007 iralnc on the

Line b\ shipper. cominoJitv. and station COKP also refers ihe Poil to the Verified Sialemeni of

John II. Williams in the Abandonment Application and Attachments M. t'. and I) to that \ en lied

Statement. Mr. \\ illian^" statement analv/es the trafllc on :he Coos Hav Subdivision .uul

pii'-. u!e- detailed dat:: about thai liallic in 2MJ5. 2i»i6. and 2U'i7.



lnU'rrnu;Hor> .No. 14 I'li-sisc identif) li\ name anil milepost all customers on the Line licit
were sencd In ('OKI' in the \eur 201)6.

Response:

CORP object id iliis Interrogator} a.s undid} burdensome lo the extent it seeks

information that (i) is contained in the CORP Abandonment Application, ( i i ) is publ ic l>

a \a i lab le : or I lii I is otherwise readily a v a i l a b l e to the Port .S\v J)it(c l:it<.'r<>\ r \m-fulk So ( '<> .

S I I) Docket Nos. 420W. 420K) ( J u l \ 26. 2002) r|l|l i-s u iu lu l> burdensome lo require a pai l \ to

produce information that is ava i lab le from public record* or throuyh less in i ru .s ise means ")

t'ORP further objects to the rei|uest for customers lo be ideulilled In "milepost " C'ORP does

not maintain customer milcposi dala in the urdiiiiin course of business: the Port can determine

the milepost location of customers on the Line from the business records CORP w i l l supply.

which identify customers b\ station, and during the course of aii> inspection conducted b\ the

Port pursuant to its Request for Riyhl to linler I'pon anil Inspect 1 and. Subject to and without

wa iv ing its objections. CORP responds that it w i l l produce business records from which the

answer lo this interrogator} can be derived, inimel} records ident i l \mg 2006 traflk on the Line

b\ shipper, commodil}. and station. CORP also refers the Port lo the Vended Statement ol John

11. Wi l l i ams in the .Abandonment Application and Attachments U. C. and I) lo that \Vrilicd

Statement. Mr. Williams' statement anal\/es the liafllc on the Coos Ki> Subdiv isinn and

pun ides detai led data about tha t t r a l l i c in 2DD5, 2()i^. ,;nd 2UD7

l n l r r r < J U i i t ' > n Nn. 15 K u r n i t h cuslnnuT identif ied in respunsc lo l i i tvrni^ii ton No. 14,
plciisi- s tale I lu- i iuiubi-r nl i n h u u n d and tlur number of ou tbound i';iilc:ir s l i ipni i ' i i ls l lui l
COUP handled and, to (he e x t e n t possible, the respi'eth e et is tonier commodi t ies and rai lcar
l\ [>es used for sen ice.

Response:

CORP objects lo i h i s ln ier io i :a i i>r \ as u n d u l \ burdensume to the eMent it <eeks

m l i n m a ' ! i > n tha t l i i is eontamcd 1:1 ihc ( ' f (RP \ l \n idonmeni Apc 'h^aPon. i in is p u b l i c l >



a\ailablc: or ( h i ) is otherwise rcadil) a \a i lab le lo ihe Poll \iv links hh-rM\ v \<»fn lkSa Co.

S I U Docket Nos. 420(>l). 421FO i . l u l > 2h. 2002) ("| I |l is u n d u l \ burdensome to rci]iiire a parl\ ID

produce information thai i*. auiilahle from public records or through !cv» mlrusi \e means.").

CORI'al.-o spec 11 leal l\ obiccls to this Interrogator) to the extent that LI rcNpon^c \ \ouki ivi.|iiiiv

(.'OKI* Id perform a special study. .Vv. i j
%y . l-'.ith'r^ Ark Inc r ( nmn l\tc KR ('o . S I M

Docket No. 42104 (.\hi> l l>. 200S). In particular. C'(JRI J docs not maintain data on niilcar !>pcs

used in handling spccilic .sliipmcnts in the ordinan course of business (As noted in the

application. l)7"o of traflic on the I ine consists ol'I'orest products, and the Port rcadil\ can

determine the appropriate car i\pes (or transporting this trafllc.) Subject to and uithoui \\ai\ inu

its objections. C'ORI* responds that it u i l l produce business records 1'roiii uhich information

responsi\e to th i s inlerrogaion can be derhed. namely records i d e n t i f y i n g 2006 I ra the on the

Line bv shipper. comnnKlil). and station. COR]' also refers the Port to the Verified Statement of

John II. Will iams in the .Abandonment Application and Attachments li. ('. and I) to thai Verified

Statement. Mr. Wi l l iams" statement analyses the t raf f ic on the Coos lia\ Subdh ision and

pro\ ides detailed data about that traffic in 2005. 2006. and 2007.

lud'rrouatorv .No. 16 I'li-asc identify b\ nuinc aiui milcpost all euslonivrs on the Line tha t
were sen eil h> C'OUI* in Ihc \ car 2005.

KCSDOUSC:

CORI' objects to this Interrogalorj as undulx burdensome to tlie extent it seek*,

in t in mat ion t ha i i i l is con lamed in the CORP Abandonment \ppl ica t ion. nil i>. p u b l i c l x

a \ a i l a b l e . ci ( i i i ) i> oiher^i '-e ivadi l \ . n . i i l a b l e to the Pod ^i i- / ' / ' " , i - I 'm r^\ \ l m-fi-i't. ^i/ ( '•• .

s I M Uo^kel \o.> OKI';. O>7<l (.lul\ 26. 2u( i2n" | l j l !•« undul> bindensoine lo ivijune :i pa/ l> In

pioi luce i i i f o m i a l i i > n tha t IN a \ a i lablc f rom publ ic iecord> ur t h n n i L - l i ics-. : n ! t i i s i \ c meaiiN "»

( ' ( ) R P I ' i r iher ohiecls to the reijuesl lor cu-lomeis to !v ideniilled In "imicpos! ' C f )RP doe--



nol m a i n t a i n customer milcpost dala in the ordinarv course of business: the Poll can d e t e r m i n e

iho milepost location ol'ciistomers nil ilk11 UK' from the business ivcoids CUKP w i l l supplv .

w h i c h i d c n l i f v customers bv stat ion, and d u r i n g the course of am inspection conducted bv the

1'iiri pursuant to its Request for Right to l-'nier I 'pon and Inspect Land Subject to and wi thou t

w a i v i n g i ts objections. C'ORP respi»tids ihul i t \ \ i l t produce business records from w h i c h the

an.sucr to this inierrog;itor> enn be demed. namel\ records iden t i lXinu 2005 tral'lle on ihe I inc

1\\ shipper, eommoilil). and s l a t i i>n . CORP also refers the Port lo the Ver i f ied Statement of John

11. \\ i l l iams in the Abandonment Application und \ltaehineiils H. C'. and I) li^ thai Verified

Statenient. \ lr. V\ ' i l l iams' statement anah/cs the traffic i>n the C'oos Ha\ Subdi\ision and

provides detailed data about that traflie in 2005. 2006. and 2007.

Interrogatory No. 17 For cadi customer identified in response to Intcrrogiitorv \o. 16,
plta.se slate the number of inbound and the number of outbound niilesir shipments Unit
COUP handled mid, lo (he extent possible, the respective customer commodities and railear
types used tor sen ke.

Kespon.se:

CORP objects to this Interrogator) as imduh burdensome to the extent it seeks

information that (ij is contained in the CORP Abandonment Application: ( i i ) is public!)

avai lable : or n i i ) is otherwise readil) ava i l ab le to the Port. .Sir A/Ay A.'w.tjr r \orlulk So ('n .

S 11) Docket Nns. 42D(i«>. 42070 (Ju l \ 26. 2002 j ("|l|t is uiidul) burdensome lo require a part) to

produce in fo rmat ion tha t is ava i l ab l e from public records or th rouyh les> i n t r u s i v e means ").

COR)' ,iKo ^peeiticaMv obiecls to th is Intcrrouaton to ilie ex tent lh.it a ie»«ponse would rei|iiire

( ' ( ) R P !i> pei form a special ^ t u d \ SVi- <.' '^ . htlci-^\ Irk !n<. \- I iiion l\n K R ( <>. S I H

l)i-(.!sel N-o I 2 M H i \ la\ Is '. r i i ' i N ) In pa i l i cu la i . ( < )RP doi.-> nol n.iinlam data on i.nk'ar !>pcs

used in l i and l i i iL! specific shipments in the ordinal) coi.isc ul 'husi iK 1 ^ i \s, noicd in li:e

application. °""n of t iaf l ic on ihe I inc consists of fnivsi pniduct.s. and the I'oM readil) can



dotcimir.e I IK- appropriate cat l\pes for lran*poning ihis traffic.) Subiect to and without wai \niii

it-, objections. COUP responds that it will produce business records hum which inloi nation

responsive to this interrogator) can ho derived. namelv records identifying 2005 traflk1 on the

l.ino hv shipper. cuinmodilv. and station COKI' also ivlors iho I'orl to tlio N'oiilx'J Siatomonl of

John II. \\'illi;iin> in tlio .AIxiiKlonmcnt Applioatinn mid AiMchmonb M. ('. iiiul I) to that N'oriiloJ

Si.iicinoni. Mr. \\ illi.uns' «,iaiomotil ar.al\/cs llic tiMllit.1 on the C'oos l^\\ Suklixisioii and

pro\ ides dctailod data aboul that iMl'llc in 2005. 2006. and 2007.

No. 18 Kor each j tar 2005, 2006, 2007, state the total number of railcars
handled by COUP over the Une by t\pe of commodity.

C'DKP objects to tliis Inicrrogaton as undiil> burdensome to the extent it seeks

information that (i) is contained in the CORP Abandonment Application: (i i) is public!)

available: or (iii) is otherwise roadil) available to the I'orl. .Sir l)i/L' l:ncrg\ v \\trfoik Su ( '<> .

S 1 11 Docket Nos 42069. -42070 (.Ink 26. 2002) ("|l|t is undtih burdeiisonie to require a part) to

produce information that is available from public records or through less intrusive means.").

C'OKI' also specilicallv objects to ihis Interrogator) on the grounds that response would require

n )RP to perform a special stud) .SVi1. c x , l-JHci'xy . Irk , Inc. c ( nion f\it R II (. '<> . S 1 11

Docket No. -42104 (Mav ll>. 200S). Subject to and without waiv ing its objections. C'OR!'

responds thai it wil l produce business- records from which information responsive to this

inlcirogator) can be derived, name!) ieeoi\N idcniifviiii; 2005. 200(i. and 20'i7 trafllc i'ii the

I me b> sliipper. coiiiniodiiv. and Cation, t'l )KI* aKo relors the I 'or: 'o the \ enlied Statement i-l

lulin 1 1 \\ illiaiiiN i;i the Ah.mdumnciii \pjM.c, 11:011 and Aiiacliiiieiit> H. t . and D to thai \'en:":ed

Sialemeiii. Mr. \\ illiams' siaiement analv/ON :he ttallic on the Coos Ha> Subdivision and

piov ide- detailed Jala aK»il that trallie in 2uo>. 2006. and 2007.



Interrogator* .No. 19 Please idenlif) nil reports, sur\e\s, samples. studies, memoranda. »r
compilations ofinforination pertaining to the |>h\ skill condition ol'llu1 Line.

Response:

CORP specillcall) objects ID this Interrogator) .is uiidul) burdensome to the eMcnl il

socks information ih.il (i) is contained in the CORP Abandonment Application: di) is public!)

available: or(iii) is otherwise rcadil) a\ailable ID I he Port. \iv Dnkc hncr^ r \ttrtolk So Co.

SI'M Docket Nos. 42()()1). -42070 (Jnl> Zb. 2002) ("|l|t i> unJul> Inirdcnsomc lo rci|iiirc a parl\ to

prniliicc information lhat is avnilabk1 from public records or through less inirusi\c means.").

t'OKP also specilicuIN objects to this Inlcrroyator) on the grounils lhal response uoukl require

C'OKP to perform a special stiuK. .SVf. eg . kniergv Ark.. Inc. v (. 'nioii i'uc R R Co . S I'M

Docket No. 42 KM (Max !l>. 2008). C'OKP further objects to this Interroyulon as vague.

ambiguous, and o\erbroad. Subject to and without \vai\ ing its objections. CORP \\ill produce

business records Irom \\hich information responsise to this interrogalor\ ma\ be deri\x\l or

ascertained.

No. 20 I'li-tisc identify all reports, sunevs, .samples, studies, memoranda or
compilations of information pertaining to the dollar \alue of the phvsieal assets (track, lies,
other traek material) eompri.sin}> the Line.

Response:

CORP spccitlcalK objects to this Interrogator) as undiil) burdensome to the exlent it

seeks information that (i.i is contained in the CORP Abandonment \pplication: ( i i ) is public!)

a\ailahle: or liii I is otlier\\ iie re.idii) a\ ailable to llie Pert SVi- l)nki /:wr^\ r \mfiiHSn CD.

^ I M Docket \ON -t2t><^>. I2(i"i) i !iil\ ?(.. .Vi'C) i"| l|t is sjiidul) buK!eiM>mc !iMei|ui!c a pail;. i.<

piovluce inlniinaiii'i: thai !>• .1 \.nLible I mm public records or ihrough le^-. inin:«.i\e mean^ ")

CORP iiNn spccillcall) obieets to thi.s Interrogator) on the grounds ilial response unuld reifaire

('( )RP to perform a special stud) Si-c <.• ;s» . /:iiU'i'^\ Ark . fnc r / iiniti l\ic R R ( 'n . S I M



Docket \o. 42104 i \ l a > I1) . 2 i )n ,S) CORP I'm llier objects to t h i s l i i lc i iogalon a-, \aguc.

ambiguous. and uxerhroad Subject to and \ \ i l h o u t \ \ a i \ i n g its objection-.. ( 'OKI* responds tha t n

ha.s no reports. sw\e\s. samples, studies. mcinoiaiula. or compi la t ions o f i n f o i m a i i o n i elated in

the dollar \ a l u e ol'ilie ph \s ica l eondition ol ' lhe Line, other than tlie anaK.si.s of the Coos Ha\

Subdiv i s ion pnnided in C'ORP's Abandonment . \ppliealion and \\orkpapers.

lutcrrouiifon No. 21 Please ident i fy ( including nature ol'lhe work and niilepost ninr
and state (he dollar amount of each expenditure on any physical assets (track, tie.s, other
track material) since September 22, 2007 that was made b\ (OKI' for the purpose oi'
repairing or rehabilitating the Line.

Kesnon.se:

CORP specilleall) object* to this Interroyatory because it seek.s in lo rmul i i>n tha t is

i iTele\ani to the .subject matter o l ' t l i i s proceeding. CORP a I. so sped Heal l\ objects to th is

Interrogator) on the grounds llial response uould require CORP to perform a special studs . .Siv.

<. '» . . i'.ni^r^y Ark.. Inc r {'nitm l\v R.K (. '<> . S 1 1) Docket No. 4 2 1 ( W ( \ 1 a > I1). 200SI. In

jxiriieular. C'ORP does not in the ordinal*) course ol' business account lor maintenance ol 'ua\

expenses b\ location or milepost marker. .SVt' AkiiKlonincnt Applicalii ' i i . V.S. l l a ranousk i at 4-

5 Subject to and ui thoul \ \ a i v i n g its objections, COKP responds that MULV the C'oos |}a\

Subdiv is ion has been embargoed C'ORP employees ha\e removed fallen trees and debris from

the track on the embargoed line. CORP also has installed fences and gates on tunnels on the

embargoed line. On the noncmbargoed l ine bet \\cen Vaughn a;id Danebo. CORP lias per.'onned

normal mainlenaiKe Because C'( )RP does not account for maintenance expense-. b\ !<» i . a i ! i ) i i .

(. ( )RI ' c.mi'ul ^ la le the do l la r ,11111 u in l ol its ina i i i t e i i a i i ee expei iNCi lor t i n - se.;i:ient -i:iv.e

Seplemlvi 22. J ' l l iT ( UKP notes llial it ha-. pm\ ided i:iam!eiMiii.e o f \ \ . ! \ expei '^e^ t L u l . i t i i T i i

loi tbe COON |'a> "Mil-idi*. I M O I I du r ing the liase > e a i . .St\- \bandonmenl \ppl :ea ' ion. I x. ! and

\ S Haia i i

I S



In terrogatory No. 22 Please stale the lu l i i l amount of mone\ t h a t ( 'OKI* has spent on the
repair or rehabi l i t a t ion of the Line siiu-e Sept. 22, 2007.

Response;

(.'OKI' speciUcall) objects ID th is Interrogators because it seeks in format ion t ha t i.s

i r r e l e v a n t U) the subject mailer of th i s proceeding. t 'ORPalso .specific. i l l v objects in i h i s

Interrogator) on the- grounds ilui response would require ('OKI* to perform a special stud). \tji

L- .v . l-inci^y . Irk lw v 1'nitin I'm.- KR I '<> . S I U Docket No. 42104 (\1a> ]'). 2 I J U S I . In

piirticiilur. C 'OKP Joes nol in the orJinarx course ol'husiness aecouiU for maintcnanee o l ' \ \ a \

expenses h\ location or milepost marker. .SVf Abandonment Applieul ion. V'.S. Maranouski at 4-

5. Subject to and wi thout wai \ ing ils objections. (.'OKI1 responds that it cannot state the dollar

amouiii of its maintenance expenses lor the repair or rehabi l i ta t ion of the Line since

September 22. 2007 because it does not maintain that information in the ordinar\ course of

business. CORP notes that it has provided maintenance of \\i\\ expense calculations lor the

Coos Hay Subdivision during the llase Year. See .Abandonment .Application. l-.\. I and V S.

Interrogatory No. 23 Please idi-ntih all plans, proposals, presentiitions, or reports related
to resumption of mil sen ice o\er the Line In CORP after Sept. 22. 2007.

Response:

CORP specit'icallv objects lo this Interrogator) because it seeks informat ion that is

irrelevant to the .subject matter of this proceeding. C'OKP further objects to th i s In ienogaloiv ^

imJnK burdeiisiime lo the e x t e n t it v.-ekv j n f o i m.i l ion [ 'ki t ' 1 1 K cnnlamed in l i ie ( ' ' > K I '

\bandi >i s i i i e t i l A p p l i c a t i o n , ni l K p u b l i c t v a v ,11! able, or ( i s i t is l i i h e i x M ^ e l e a d i l v av .n l . i b . ' e lo l ' -e

I'orl Vr I>itL' /-iia-xi i Aor/u/A .V.; ( 'u . S I M Docket ,\os 42<K>1>. 420~U ( . f u l \ 2n. 2m >2) r|l|l

is undu l \ bunlensome to require a parlv to produce information that is avai lable from public

ds nr ih rn i iL ' i i le'-s i n t u , M \ e me.siis "i C < >UP also obieeK lo the e x l e n l ih . i l : l n ^



I n t e i i o g a i o i ) seek-, m [omul ion tha i is in the POM'-* po-^'sMon or is o ihciu i-c a v a i l a b l e to it.

Subiccl lo and \ \ i l l i o u l w a i v i n g Hi oheclions. ( 'OKP respond-. ;hat d i n i n g October and

\o\ ember 2'107 n discussed proposals lor restoring service on '.lie l ino to shippers. Oiegon

legislators, and the Oregon Department of rriin^purtaiiun On \o\cir.!vi 1-J. 2007 C'( > l t l j

]iiv^.'i]toil it pkin lor a public p r i \ a tc puriMcr.ship to iv^uuv smicc on ilio Line I l i i> plan \\ i is

presented to the 1'orl and other iniere.ited stakeholders. Alter C'()KI ' ' .>> in i t i a l proposal uas

rejected. ('OKI* presented an al ternat ive plan to restore ser\ ice on the Coo;. lia\ Line, uhieh \\as

presented to Oregon Governor Kulongimski on April 9. 20UX. (.'t)KI*'s proposals are described

in more detail in C'ORP's Response to ihe Hoard's Order to Shou C'ause. filed on \ lu \ 12. 2008

in STIJ l-'inance Docket No. 35 130. Indeed. ('OKI1 proposals \\ere attached to the Port's June 3.

200X repl> Illing in that proceeding as l:\hihils 23 and 30.

liilcrroi»iifon No. 24 JMcase identify all plans, proposals, presentations, or reports of
COUP related to removing the conditions and/or circumstances tha t caused ('OKI' to
cmharyo the Line on or about Sept. 21, 2007.

Response;

CORP specilically objects lo th is Interrogatory as unduK burdensome to the extent it

seeks information that (i) is contained in the CORP Abandonment Application: ( i i ) is public!)

available: o r ( i i i ) is otherwise readiK available to the Port. See Ditka Kn\:r\>\ \: \orfolk Stt Co.

S'l Ii Docket Nos. 42069. 42070 ( . Ink 2ft. 2002) ("[ I|t is undul) hurdensiMne to require a part) to

pioduee in lonna t ion tha t i^ a v a i l a b l e Irom publ ic records or through los i n l r u > i \ e mear.s ")

C ORP > I ! M I I ' b i e c t N U> the ex ten t that i h i s I n l e i iOL ' a lo r ) ^eek^ i n l o r m a l i . < n t h a t i s in ;he Por l ' s

posxe-^'-ioii or i i ( i l he r \ \ ise a\ a i l a b l e to it Subject to and u i l l n ' i i l ua ; \ ing i t - » i ib iec lu -ns . C ( ) R P

incorporates h\ relerence Us response lo Interrogator) No J^



lnlern>ual»r> No. 25 Please idcntih tlu- ('OKI* cinploxcc who has priman responsibil i ty
for rehabi l i ta t ion or repair of the Line and/or the circumstances tha t caused CORP In

the Line.

Response:

CORP spccificall} objects to the \.igue and ambiguous term "primarj respoiisihilit}."

Subject u> and \ \ i i l u u i l \ \ a i \ i n g i ts objection*. CORP responds thai K e v i n Spradlin. ( ienerul

Manager D| ('< )KI' . uas ivsponsihlc I'm rail opcraiinn.t mi the I inc in Scplcinhcr 2007.

No. 26 1'lease idenlif \ all reports, studies, plans, presentations, or proposals
relating to CORP's operation of the Line prepared since January 1, 2004.

Response:

CORI* specilicall) objects u> tin:* Intcrroyalorj bcuausc it seeks information that is

i r r e l evan t to the subject matter of this proceeding. ('OKI' also objects heeau.se the

Interrogator} 's request for "all" reports, studies, plans, presentations, or proposals related to

operation of the Line is grossK overbroad. Subject to and \ \ i thout \ \ a i \ i n g its objections. ( 'OKI*

slates thai information relevant to CORP's operation of the Coos Ua> Subdivision is set forth in

the CORP Abandonment Applicat ion and in C()KI'"s operating plan in existence as of the dale of

the embargo, uhich CORP \ \ i l l produce to the Port subject to an appropriate protective order.

Interrogatory No. 27 Please describe ( 'ORP's trackage, haula»e, or other rights o\ er an\
railroad line(.s) o« ned h\ the I 'nion I'litific Railroad ("I PUR") or an\ other railroad in the
vicinil> of Dantbo, Kugene, and/or Co(|iiille including the distances and milepost markers
rele\ i int to (hose rights, the lees or compensation paid to I ' P R R or other railroad on an
annual basis, and the nature of the right(s).

Response:

( ( >RP speulkal!> ob|ev.is 1o ;his InierroiMlorv because it ^eeki in fo rmat ion s l i a t is

i ne l ev .m! !o the Mib|cel in. s l ie r of t h i s pioceednii!. ( '( )RP al-o s p e t i f k a i l v objecis :o the

Intenog.ilon 's rei|uesis for calculations of "fees or compensation" because CORP doe> not

m a i n t a i n lli.n i n fo rma t ion in the ordinary Bourse t>f bus iness ami c . i l c i i ' . i l i ng i t \umld iequ. iv



CORP to pet form a special stud} Si-c i-i;./-JJ/IT«_I Irk Inc v I. IIKIH l\ic R R ( <> . S I M

Docket So. 421U4 (M;i> 1'). 2008). Subject lo and without waiving its objections. CORP states

thai information rcspon.sixe lo this interrogator} m:i> he derived or as-ecitained from business

records ilun \\crc appended to CORP'.s Response to the Hoard's Order to Slum fau.se. filed on

Ma} 12. 2008 in SI M Nuance Docket No. 35130. name!} CORP's agreements with I nion

Pacific, and from business records that CORP \\ill produce to the Port subject to an appropriate

protective order. CORP also refers the Port to the Verified Statement of Paul I undberg at 3-4 in

C'ORP's \baiidonmeiit Application.

Interrogatory No. 28 On :i per car basis, please stale the compensation paid h> ITRK to
COUP as a handling earner on the Line for the >ears 2(W7, 2(1116, 2005, 2004, and 21)03.

Uesponsc:

CORP specillcalh objects lo this Interrogator} because it seeks information that is

irrelevant to the subject mailer of this proceeding. C'ORP further objects lo the particular!}

irreleuim rei|iiesi for information that predates 2005. Subject to and \\iihout \\ai\ iny its

objections. CORP refers the Port to COKP's Response to the Hoard's Order to Show Cause, liled

on Ma\ 12. 2008 in S I H Tinancc Docket No. 35130, and particularly to the Verified Statement

of Paul l.undbcrg at pages 3-4

FlUiTroiiiiliirv No. 29 For Ihe years 2007, 21)06, 2005, 2004, and 2003, please state (he total
compensation paid h\ L'PKK to ('OKI' as a handling carrier on the Line.

ReM)on.se:

('i )RP spCLific.il!} I'biects to ilii.s lnterio.iatiir} because it seeks information thai i>

iriele\aii: to the Mihkxl m.itlei o! this piocecdniii. C(;R|> further nbieHs to the particular!}

ir ic lexant rei|iie-l foi information thai predates 2nu5 Moreiner. CORP speciJical!} obiects in

ihis Inlencjjalor} because C'ORP does not track total handling carrier compensation Irom I 'moil

Pacific I in sen ice or. the I ine m I he 01 dinar} cmiise of business, .md c«>iMpilnrj iln^ Mih'im.Hii'ii



w o u l d rei|iiire ( 'OKI* lo under take .! burdensome special s tudy . .SVi1. i1 «.. l\mcr^ Ark lih v

f moil I'm- R R ( ' i t . S I H Docket N!o. 42104 i \h i> | < > . 20U.S)

Interronaton No. 31) If you contend tha i l : l*KR's compensation of CORP as a hand l ing
carrier on a per car hasis \ \ a> unreasonably l<m or iiori-compciisalory in any respect for
the >ears 2007, 2006, 2005, 2004, and 2003, then please explain w hy the eompeiisalion wa.s
unreasonably lo\\ or non-compensatory, am! uha t amount w o u l d h;ne been compensatory,

Kesponse:

C'OKl' spccillcalh ohjcci.t to this Intcrroiiaton hccausc it seeks in lbrnia l ion that is

invlcumi to the subject ninitL'r of this proceeding. C'OKl' lurt l ier objects lo the particular!)

irrele\i»il reijiiest lor information that predates 21)05. CORP .spceillailh objects to the terms

"unreasoruibh low" and "non-compensator) "as undefined, susceptible of mul t ip l e

interpretations, tuul seeking legal conclusions. I o the extent thai these terms can he understood

and do not seek legal conclusions, the information sought in this Interrogatory cannot be

obtained \\ithout performing a special study to determine a compensator)1 rale. Subject lo and

without \ \ a i \ ing its objections, ('OKI' states that its Abandonment Application details the

unprol l l i ibi l i t ) of the I ine and the necessary subsidy for profitable service over the Line. Sec

Abandonment Application |-'\. 1. COR]1 notes in part icular the fact that its projected traffic

increase between the IJase Ye.ir and the l-orecast Year resulted in greater projected operat ing

losses a fact that is a t t r i bu t ab l e to the cap on ihe annual adjustment to the I Kindl ing Carrier

Charge paid by I I' to CORP .Viv Abandonment Appl icat ion. V.S [iarano\\«.ki at 14

Inlerroualon No. 31 Please ile.serihe the physical condit ion of the Line, inc luding the
condi t ion of Ihe track, ties, oilier t rack materials, hascii on > n n r most recent insjiection,
and iden t i ty the date of the inspect ion and the names of the persons \ tho conducted it.

Response:

Subject to and w i thou t w a i v i n g its objections. CORP stales that the must recent

comprehensive Hack inspection on the I me \\:is conducted November 4 7 2U'i? b\ \ , i : iou<«



Federal KL|J! .\dminisiratioii I rick lxilcl\ Inspectors accompanied b\ I OKI* personnel. I lie

overall tic condition from Ml* 720 MP 705 is good. I he tic conditions outside of these limits

arc marginal tor (.'lass 2 track in must areas and marginal lor Class 1 m others. I lie surface of

the truck is poor Jue to the extreme amount of precipitation this I ine yets and the icsulling poor

ballast coiulitions I he overall rail condition is good with the mainline comprised of 5 1 2" base

rail or larger. Some of the I 13" jointed rail segments are beginning to .show indications of

becoming "surface bent" due to the accumulated tonnage and 4 hole angle bars. I his condition

makes it difficult to keep the joints surfaced. I he high precipitation \olume is conduci\e to

rapid \egetation growth thai must be periodical!) mimed back. Further information from which

the answer to this interrogator) ma\ be ascertained is contained in COKP's Abandonment

Application and in business records that uill be produced subject to an appropriate protective

order.

Ink'miiiiitorv No. 32 Please identify each formal or informal complaint regarding your
rail sen ice on the Line made by an\ shipper, Federal, State, or local government, including
(a) the name of the person making the complaint, (b) the subject matter of the complaint;
(c) the date of the complaint; (d) inn actions \ou took in response to the complaint; (e) the
dale of your response actions, if any; and (0 (he management-let cl person in your company
primarily responsible for responding the complaint.

Response:

CORP specifically objects to this Interrogator) because it seeks information that is

irre!e\ant to the .subject matter of this proceeding. Subject to and without wa iv ing its objections.

('OKI' suies that the answer to this Interrogator) ma\ be derived or ascertained from b-.ism

u'corJs iha: C ( Mil' w i l l produce !o the I'oil subject to an appropriate piotecl ive <- ide i

24



Interrouaton Ni>. 33 I'lease idcntif) each person )ou ha \c retained, or expect to retain us
an expert witness or outsiile consul tant in connection w i t h th is proceeding, or the S Hi's
show cause proceeding.

Response:

( 'OKI' speullcall) objects to llu.s interrogator) because it is premature and c a l l s for

pr iv i leged v v o i k product information.

Inlerrouaton No. 34 I'lease state the number of derailments t h a t occurred on the Line for
each \ear from 2003 to 2007, and state (a) the location of the derailment; (b) the cause (to
the extent known) ; (c) wh ich portions of the Line were taken out of service, if an \ ; and (d)
the number of hours that am such portions, respective!), were out of sen ice.

Response:

('OKI* specifically objects to this Interrogator) on the grounds that response would

require ('OKI' to perform a special study. .S'tv. c-#. /:'/;/t-rs,'i .Irk., fin: v I 'nion I'm: K K Co .

STH Docket No. 42104 (Ma> m. 2008). COKI' further objects to th is Interrogator) as irrele\ imt

to the subject mutter of this proceeding. Subject to and without \ \ u i \ i n g its objections. ( 'OKI'

stales that information responsixe to this interrogator) may be der ived or ascertained from

business records that CORP \ \ i l l produce to the I'ort subject to an appropriate protective order.

Interrogatory No. 35 I'lease identify each occasion when the Line was taken out of sen ice
between .fanuan I, 2003 and the present, in whole or in part, for an> reason or cause,
other than routine maintenance, for any period of lime greater than four consecutive
hours, and for each such occasion, slate (a) the reason or cause for the Line being taken out
of .sen ice (b) the portions of the Line taken out of service; (c) the amoun t of time, in hours,
that the Line (or portions thereof) was out of sen ice; and (d) the action(s) taken to restore
sen ice.

Response:

I 'OKI ' speullcjll) obiv/els to t h i s Interrugalor) >is i i i idul) burdensome to the ex ten t i t

-eek" i n l i ' r n i j l i o n t lui i i i i s eontj ined 1 :1 t he ( 'OKI ' \kmJonmenl \ pp l i e a lu>n . ( ; i ) i s p u b l i e l )

• i v a i l a b l e . or mi) i^ o the rwise readil) a v a i l a b l e l" the Port. VLr l~> i iks l : i h - i \ > \ r \ t » t « l k Sn ( ,i.

e lo i vqu i i c ,i p , i r t \ M



produce informat ion t ha t is a v a i l a b l e from publ ic ivcuuN or though le>s m i n i M i v c means ").

(.'OKI' objects U) the request ID ideniif) even, sen ice outage of more lli;m lour hours as giosslv

overbroad: the Interrogator) would ha\e C'ORI' list even instance where weather condition-., a

derai lment or oilier circumstances caused llie briefest in tcrrupl ion ol 'seniee. t 'OKI* also

specilleull} objects u> this Interrogator) on the grounds that response \ \ould re».|iiire C'OKI* to

perlorm a special > tud \ . .SVv. t1
 (y . /-'nicr^y Ark . !n<.' i1 ( nitiu l\ic K R ('a . S I M Docket

No. 42104 (Ma\ 1'J. 2(J(JS) . C'ORI* simph docs nol maintain or compile the .soil of detailed

informat ion the I'orl requests. C'Olil' further objects to this Inlerroyaton as i r re levant to the

subject matter o f l l i i s proceeding, and particular!) i rrelevant for time periods before 2005.

Subject to and without \ \ a i \ iny its objections. ('OKI* stales that in November 2006. I unnel

No. 15 near Mileposi 721 on the Line collapsed, result ing in the lemporarv closure ol'ihe t unne l

uhi lc repairs could be effecled. C'ORP Ilirther states thai Irom lime to time serv ice on the I ine

has been briclly suspended as a result of weather conditions (such as snouslorms). a derailment

or other circumstances.

InU'rrogittorv No. 36 Plciisc state whether CORP interchanges rail traffic w i t h the
I'orrlund & Western Railroad ("I'&W") or the HNSF Railway C'ompany ("HNSF") at or in
the vicini tv ot'Ku^cne, Oregon.

Response:

Subject to and w i t h o u t w a i v i n g its objections. C'ORI' stales that i t interchanges traff ic

u i th the Portland it \\ cMern Railroad ("Pit\\") in the v i c i n i l ) ofl-ugeiie. Oieyon and thai

( 'ORI'does noi i i i lcahanL-c i r j l l lc \ \ i t h the H\SI R a i h v a v ( ' O I I I J V M I V in :he v i c m i ' . v >.>\ I ugcnc.



Inlerroualon No. 37 If ( 'OKI* docs interchange rail t ra f f ic w i t h \'&\\ or HNSK. at or in
I In- \ i c i n i t x of Kugcnc, Orison, (hen please idenlifx llu1 txpica l localion(.s) of such
intcrcliangc(s), anil slate the approximate n inn her of limes such interchange^) occur on a
\\ci-klx basis, and the approximate number of cars interchanged per ueek fur each railroad
(COUP, INK\\ .anc l B.NSF).

Ues Douse:

Subject lo and v x i i h o u t vuuv ing Us objections. C< >KP stales thai il t v p i c a l l v interchanges

SI inbound carliMtls o l ' iMil triil'lic utvklx w i t h ilic IVt\V al l-'uycno. Oiviion. ('OKI* :\pic;ill>

inycs 52 DiilboiinJ uirloails \\eek, 1\ \ \ i t h the i\<:\\' ;il I ugcnc. M;in\ ol ' lhcic

vhaiiucd airloads do nut t r a v e l over the Coos Hu\ Suhdi\i .sion. ('OKI1 docs not intcrchango

Irul'llc \ \nli the IJNSI1 ' Kai l \ \uy C'ompan\ in the viciail\ i)!'l;ugcno. Oregon.

Interroualon No. 38 Please describe all capital im cstment, including mileposl marker,
cost, and nature of the uork, on the Line in the last five years.

Uespon.se:

('OKI' objects lo this Interrogatory as irrelevant to the subject matter of this proceeding.

(.'OKI* also objects lo th i s Interrogatory on the grounds that a response \ \ould rei|iiire CORP lo

perform a special s t u d \ . .Si-c. s i;. l-ji/cr^r Ark . fm- r I ninn I'm l< H ('n . S I H Docket

No. 42KM (Max l l>. 2008). CORP does not mainta in capital investment data bx branch or h\

milepost marker in the ordinurx course of business. Subject to and u i t h o u t u a i \ ing its

objections. C 'ORI ' stales that in format ion responsive lo l l i i s interrogator) max be de r ived or

ascertained from business records that CORP u i l l produce lo the Port subject lo an appropriate

protective order



Intcrrojjaton >'». .VJ Please idcntif) and describe all locomotives ;iiul rolling stuck used h>
CORP on the Line, includiiii> the assinncd lncomoli\c or railcar number, the t \pc of
locomotive or railcar, and the nature of C.'ORP's interest (such as leased or uw ncd).

Response:

('OKI' specilicalK objects lo this interrogator) as overbroad, undid) burdensome, anil

!H)l icasun.ihl\ CLilcuhiicii to k'tiil to llic di>co\cr\ ofadinissihlo cvidcnci.' COR!' ohjjcts 10 llic

requests fur locomolivc iinJ ruilciir inimhcrs us purtiaihirK invle\:inl and hurdciiMimt1. Suhjeei

to and \\iihoiit \ \ i \ \ \ iny ils objections. CORP pro\ ided service o\er the I me \\itli one S\\ 1500

suitch enyine in Coos Hay. tuo dP-.iS locoinolixes fro in Coos Ma\ lo Maplelon. and t \ \o (il'-IO

loeoinoli\es with tuo sluys from Mapleton to l-uyene. All ol'thc^e loeomoti\es \\cre leased b\

CORP. Cars on the 1 ine uere generallx supplied h> I'nion Pacific, and included box ears,

hoppers, cenlerheams and llats. In addition, Georgia Paeilk pi\u ided its oun ears for

transportation of wood chips and logs.

InUTrojitilury No. 40 Please e.\|>l:iin in sum man form how COUP sen ices, repairs, :imJ/or
maintains sill loconioti\es and rolling stock idenlified and described in response to
Interrogatory No. 39, including the locomotive or railcar shop location (or other sen ice
location) and whether CORP typicalh performs such uork or en^ayes contractors.

Response:

Subject to and uithoi.it \\ai\iny ils ohjcclions. COUP responds that locomolhcs used on

the I ine l\pieall\ ucie ser\iceJ In CORP personnel al a CORP iaeilil> in l-'uyenc. Oreuon

Repairs lo railcars on the I ine uere l>pieall\ perloi'med b> ('OKI* personnel \\lio \\ould trend to

the location of the railcar neei.'iny repair.



InleiTOiMlon No. -<1 Describe all known instances of stolen, lost, or vanished rail,
equ ipmen t , or track assets on the l . inc since the Kmhargo. i nc lud ing the i r approx imate
v a l u e and whe the r I he mil, equipment , or assets were replaeeil In ('OKI*.

Response:

Subject tu and w i t h o u t w a i t i n g n.s objection*. ( . ' ( )RP respond.-, t h a t it i.s not aware of am

insiaiiLVs of <u>lcn. lost, or \.inish.cJ rail cquipmcni or track iisscis on ihc 1 inc since ihc

cnikirgo.

RKSPO.NSKS TO K K Q I I - . S I S K)K PKOIU CTION OK DOCl .MKMS

(.'(JRI* incorpomtcs h\ ivl'crcntx1 to each of its responses to the following document

requests all of its Cieneral Objections to these l)isco\x-r\ Requests, and all of its sped lie

objections to the foregoing Interrogatories, to the full extent they are applicable.

Document Request No. 1 Please produce all documents relating to C()RI*'s responses to
Interrogatories 1 though 41.

Kes|)on.se:

('OKI* specificalK objects to the \aguc and overbroad request for "all" documents that

"relate to" to its interrogator) responses. Subject to and w i t h o u t u;u'\ing its objections. COR!'

w i l l produce documents referred to in its interrogator) responses subject to an appropriate

proleetiw order.

Document Request No. 2 Please produce \ o u r most remit track charts anil maps for the
Line.

Uespon.se:

CORP specificall) objects lo the Port's duplicate and burdensome request. uhiJ i .ixlo

(. '< )RP to le-proiluee man) track Juirts ,iiul maps i lmi ,ne in the Port's possession. Subjev.1 to and

w i i h n - . i i \ \ j i \ i i iLi Us obkxliiin.s. ( ' ( >RP w i l l prod,ice responsive documents ;n i s

custod). 01 conliol tha t h a v e not p i e v i o i i s l v been produced to the Purl



Document Retim-st Ni>. 3 Please produce all maps or other doi'iimenls slum in» ow nership
interests in the real proper!) comprising (he l.ini'.

Response:

CORP objects to this Reque.sl as undulv burdensome to the extent il seeks information

thai (i) is contained in the CORP Abandonment Application: (ii) is publiciv available: or fi in is

olhervv ise re.idilv available to ihc Port. .S'tv Duk*.' l'iwg\ \~ \nrfulk So C 'n . S I li Docket

N'ov 4206'). 42070 (.Ink 26. 2002) ("|l|t is unduly hiirdcnsonic to require ii part) to produee

inlormalion that is a\:iilahle from public records or throuyh less intrusive means."). Subject to

and without waiv ing its objections. C'OKP will produce valuation maps for the segment ol'lhe

I ine between Vaughn and Dancbo to the Port, The Port alread\ possesses valuation maps for

the remainder ol'the Line owned by CORP. CORP also refers the Port to the Vcrilied

Statements of Charles \V. |<e.\ III and Patricia I.. Chapman appended to the Abandonment

Application, and all .supporting exhibits and \\orkpapers. Additional documents related to

ownership interests in the real propem comprising the Line ma\ be rev iewed at the offices of

Sidle) Austin 1.1.P. 1501 K Street. NAV.. Washington. D.C. 20005. subject to the enin of an

appropriate protective order.

Document Request No. 4 Please produce till maps or other documents show injj (he
boundaries of real property in which CORP has a lee inlere.st alonjj or within the corridor
ol'the Line.

Response:

CORP obieels to this Rei|iieM .is undiilv burdensome to the extent :1 seeks inforniation

ih.it n ) i< . contained in the CORP Mvmdonment \ppliciition. i i : j i^ public I > available, or i ;n) is

ullivTwi-e teaJil> avai lable to the Po:t. .Vt Dukc I iia u'i v \i>i>u!k \n ('n . S I |i IXi^ke:

\os -I20hy. 42u7d ( lu lv 2'). 2(!U2i i"|[ji is ur.dulv burdensome to require a pai tv to produce

infoiniaiion '.hat i.s avai lable from public records or through less intrusive means.") Mibjeet to



;nul \ \ i t l i i u i t w a i v i n g it> objections. CORP refers the Port !o its Response in Document Rci|i.eM

No .v Addi t iona l documents responsive to th i s Request mav he r e v i e w e d at the ol l iees ol Sidle}

Aus t in 1.1.P. 1 5 H I K Siavt. N . \ \ ' . Washington. D.C. 20005. subject to the cn t rv of an

appropriate protect ive order

Document Ueune.st No. 5 1'lcusv produce all tloi-uniciils relating to the \ a lue ol ' lhe real
propert) utulerh iii}» (lie portion of the Line owned In CORP.

Uesnonse:

L'OKP ohjccis lo this Request as iinduK burdensome to ihe exieni n seeks information

that (i) is contained in Ihe CORP Abandonment Application: ( i i ) is publicly ava i l ab le : or ( i i i l is

otherwise readily ava i lab le to the Port. .SVf Dukt.' A'w/xr v. \orfolk So (. 'o . SI H Docket

Nos. 42069. 42U70 (.lul\ 26. 2002) { " l l j t is unduly burdensome lo require a parl\ to produce

information that is available from public records or through less i n t r u s i v e means."). Subject to

and wi thout w a i v i n g its objections. CORP refers the Port lo the Ver i f i ed Statement of Charles \\.

Re.\ III appended to the Abandonment Application and to supporting workpapers. Addi t ional

documents responsive to th is KcqueM mav be reviewed at the oflices of Sidle-} Aust in I.!.P. 1501

K Street. NAV.. Washington. D.C. 20005. subject to the cntrv of an appropriate protective order

Document Keouest No. 6 I'leusc produce all documents relating to Ihe \si lue of the trucks,
ties, anil other track mater ia l comprising the portion of the Line ouiietl In C'OUP.

Resnonse:

CORP objects to this Request as unJu lv burdensome to the extent it seeks mlormalion

I hat ( i l i> ci ' i i ta i iu-d in the CORP \b.i : idonnienl \ p p l i v . ; i t i v i n . ( in !•- publi*.]} a v a i l a b l e , m mi) is

n l h c r w i s c rea i l i lv a v a i l a b l e to the l ' i < r l Sn ' /W.i /-'i;cr^\- \- \in, 'n;'n >n < Vy . S I H Docket

\o>. 42061'. 42070 i J u l v 2(i. 2002) ( " J i l l i*. undulv burdensome to require a parlv lo produce

i n f p t m a l i o n thai is a v a i l a b l e fiom p u b l i c reciirds or through ic-.^ i i i t i i i M v e nieaiT> "i. Subject :o

and w i i h i u i ! v v a i v n i i ; Us ob jec l i i ' i i s . f ORP refers ;he I'm I In \ l l ac . imei i l I lo ihe S'eii. 'leJ



Statement o l ' M a r k K MaJer. attached to I he \bandonmenl \ppl ic .uion. .11 id to suppoMini :

workpapcrs. Mr. Hadcr"-. ver i f ied statement in the \bandonmeiil \pplieal ion or.lv includes the

portion of the [ inc between \ aughn ;mJ Cordes ( 'OKI* does not aiiTcntlv have am K^pousive

documents related lo the v a l u e of tracks, tics, aiul olhor truck mjlcrKil 1'or the segmenl between

X'i i i iy l in and Daneho. At th is t ime ( 'OKI' lias not performed the special Mud) necessarv to

determine th i s information, hut i t w i l l do M> in preparing i ts evidence in t h i s proceeding.

DocuiiU'til Rt'ciuc'st No. 7 IMca.sc produce all documents related lo ;in\ notice tha t COUP
pro\ided to shippers on the Line before it embargoed the Line on or about Sept. 21, 2007.

Response:

Subject lo and w i t h o u t u u i \ ing i ts objections. ( 'OKI* w i l l produce responsive documents

in its possession, custodv. or control that have not pre\ iousl\ been produced to the Port. I he

embargo notice was attached as l - \h ibi l 7 to C'ORP's Response lo the lioard's Show Cause

Order in Docket No. 351 30. and the Port's repl\ f i l ing in that proceeding attached a press release

announcing the embargo as Inhibi t 25. CORP notes that shippers on the Line were also not i f ied

verballv of the embargo. CORP does not possess documents related to those v e i b a l nuti l lcatioiis.

Document Request No. 8 Please produce a list or roster of COUP cmplo) ees for the > ears
2007. 2006, and 21)05.

Response:

CORP specifically objects to this Request as i r r e l e v a n t to ihe subject mailer of t h i s

proceeding Subject lo and w i t h o u t w a i t i n g i ts objections. CORP w i l l prod IK e responsive

duc.imenl- m i l -> |'o»se»sion. e i i s t n d v . or control Mibiecl to <IM appiopn. i ie pr



DiK-unu'iil Uetmest No. l) Please produce all documents related to am complaints
concerning C()KI"s mil sen ice o\cr the Line in the >cars 2007, 2006, or 2005.

CORP specifics!!) objects ID this Request as irrclcuinl lo the subject mailer of this

proceeding. Subject lu and uithoui uai\ ing ils objections. (.'OKI* \\il l produce responsive

documents in its possession. custod). or control subject to an appropriate protective older.

Doc urn nit Request No. 10 Please produce all documents related lo the railMin tunnels un
the Line, including without limitation any documents relating to repairs, costs of repairs,
structural .stability, and safely of rail operations in tunnels.

Response:

CORP specificall) objects to this request for "all documents . . . uithoui limitation" as

merbroiid and undiih burdensome. C'OKP further objects to the luck ol'ain lime limitation on

this Request. I'be Port's Request for documents that predate 2005 is particular!) burdensome

and unnecessar). CORP Ilirther objects to this Request as unduly burdensome to the extent it

seeks inlonnation that (i) is contained in the CORP Abandonment Application: di) is public!)

a\ailablc: ornii) is otherwise readil) ;i\ailable to the Port .S'tv /);/Av l-'ni-r î v \Di-folk So ( 't> .

S I U Docket \os. 42()(>9. 4207lHJul\ 26. 2002) ("|l|t is unduly burdensome to lequiie a part) M

prt)duce information that is uxailable I'roni public records or through less mirusixe means.").

Subject to and uithout \\ai\inu ils objections. CORP \\ill produce responsi\e documents in its

possession, custody, tir control tliat ha\e not pre\iou>l) been produced lo the Port CORP notes

that its \la\ 12. 2UOS Response to ihc Hoard's Shou Cause Order in Docket \o ^51 "d included

'he innsi (.'irreni icpoits UM the condition- ol ilu1 tunnels on '.lie i inc. name!) the 2'iO" vp.>i^ b)

»V \\ iNon and llie I edeul Railioad \dmini-lr.slion all.iclied ,i> I shibils fi anJ ^ In lh.il



Document Request No. 11 Beginning w i t h the \ cur 2000, please produce all documents
relating to abandonment and/or discontinuance ot'ser\ice OM.T the Line.

kespon.se:

CORP spccilicall> objects lo ihis Request as irrclexanl 10 the subject manor o f lh i*

proceeding. Subject lo and ui lhout \ \ i i i \ ing its objections, CORP stales lhal it lias no responsi\e.

nonpri \ i legcd documents in its possession. cusiod> or control except the Abandonment

Application and supporting \\orkpapers.

Document Remiest No. 12 Please produce COKP's audited financial statements for the
> ears 2007, 2006, and 2005.

Response:

COUP speciliealK objects lo th is Request as invlcxant to the subject matter of th i s

proceeding as the Port has conceded that the doing-Concern Value ( (JC 'V) of the Line is /cro or

less. Subject to and \\ithoul waiving its objections. CORP slates that it does not prepare audited

financial statements in the normal course of business.

Document Request No. 13 Please produce all agreements with UPUli or an> other railroad
regarding revenue divisions, trackage rights, haulage rights, or other rights on or relating
to > our operations on the Line.

Response;

CORP speciliealK objects lo th is Request as irrelcuml to the subject matter of this

proceeding. C'ORP I'urlher objects on the grounds that the Port a I read) possesses CORP

agreements u i t h I ' n i o n Pacif ic \ \h i ch ucre appended lo COKP's Response lo the Hoard's Slum

Cause Order. Subject lo and \ \ i t h o u i \ \ a i \ i n g i ts objections. CORP u i l l pioducc i\>ponsi\e

document-* in i t -> poNiession. cu s lndx . or control Niibjeel lo an appioprialc p r u i c c i i \ e order



Document Keuuest .No. 14 Please produce all documents related to c;ir hire or other mil
cur charges paid h\ ('OKI* in the last three \cars.

Uesnon.se:

CORP specilicalh objecls to th is Request as i r re lcxant in the subject matter of this

proceeding. o\ei broad, and undi i l \ burdensome. Subiecl to and wi thou t w a i \ m g its object ions.

C( >RP \ \ i l l produce respon.iiw documents in its possession, cusiodj. or control subieel lo an

appropriate protective order.

RKSPONSK TO KKQUKST FOR UKJHT TO K.VI'KK I'PON AM) 1NS1M-X T LAM)

Uctiuest No. 1; Please grunt a ri|>ht of access to the Port and its counsel or consultants
retained in connection with this proceeding to enter upon the Line and related ('OKI*
property for all l awfu l purposes related to this proceeding in STH Finance Docket No.
35160, including inspection, survey, measuring, testing, photographing and sampling. The
Port w i l l work w i t h COUP to determine an appropriate time and manner for th is
inspection.

Uesponse:

Subject to and wi thout waiving its objections. CORP w i l l permit the Port to inspect the

Line subject lo the fol lowing pnnisions: (1) that the agents ot'lhe Port performing said

inspection be accompanied b\ an agent or agents of CORP al all times w h i l e on CORP propert>:

(2) that ihe Port execute an appiopriate l i ab i l i l ) w a i \ c r a n d indemniu agreement for potent ia l

l iabi l i ty for an> accidents or incidents that mu\ occur while the Port's rcprescntames are on the

Line or related C'ORP proper!\: (3) thai the Port provide e\ iJence that il is insured for all

act i \ ities on the Line dur ing the inspection: i4i that the inspection does not damage the I ine or

the rail assets on the I ine: and n) tlui the lime und manner of the inspection !x- seasonable and

-lo h\ l!ie p i i i l i e " in . idvance



Respectful I \ I ' ranMnined.

_r n »»•]_ r i«' f-ryo.. a

Scott Ci Wi l l i ams 1'erenee M. I hues \j
Senior \ ice President and Paul A 1 lemmer>hauyh
l iencral Counsel Malllieu .1. \\arren
Kail.\inericii. Inc. Sidle) \us t in 1 1 P
5301) Uroken Sound Moule \ard N.\\ 1501 K Street. \.\\ .
HiKa Kalon. Morida 33487 \\ ashington. D.f. 20005
15d I ) W4-6U15 t202>73()-8000

('ii i inwl fur ('cinriil ()>\'#t>n tt I'ucific Kciilniiiif. Inc

Dated: Juh 28.2008



VERIFICATION

I. Paul T.undbtfg. being duly authori/ed by Omr.il Oregon & I'aufii- RniUcad. I ML- ;

undoi penalty of perjury thai ihc foregoing Responses io IntciTOgnt^ries arc true and

Correct to the best of my knowledge, information i

Punl Lundlx?rg

Dale: 7/28/08



(T.KIII-K ATKOKSKUN K K

I herein certil> ili.'.l I ha\e causal ihe I'oregoinL; Responses AIK! Objections to the Oregon

International 1'ori iil'C'oos Ba\'s I irsi Scl of Interrogatories and Kev.|iieMs lor (lie 1'ioJuction ol'

Documetits and Request to 1 nier I'pon 1 and to he sci\ed l^\ I'nst class mail. po.Maye prepaid,

this 2Sth da\ ot'JuK 20D8. on counsel lor the International Port ol'C'oo* lla\:

Sandra I.. Mroun
Michael II. lliiigins
l)a\ id I1!, lien/
I routman Sanders 1 1 1 '
401 9ih Street. N\\
Suite 1000
Washington. DC :»()()4

— u- -
Maithew Wolfe
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TROUTMAN SANDERS LLP
A T T O R N

i i M , T « a i
E Y S A T L A W

401 STH STREET, N W • SUITE 1000
WASHINGTON, O.C. 20004-2134

www.troulmanitndtrs.com
TELEPHONE: 202-274.Z850

david .benzQvoutmansanders.com
Direct Dial: 202-274-2809
Fax' 202-654-5608

August 1,2008

Via E-Mail and U.S. First-Class Mail
Terence M. Hynes
Paul A. Hemmersbaugh
Sidley Austin LLP
ISOlKSt, NW
Washington, DC 20005
thynes@sidley.com
phemmersbaugh@sidley.com

Re: STB Finance Docket No. 35160, Oregon International Port of Coos Bay - Feeder
Line Application - Coos Bay Line of the Central Oregon & Pacific Railroad. Inc

Dear Mr. Hynes and Mr. Hemmersbaugh:

On July 11, 2008, the Oregon International Port of Coos Bay ("Port") filed a feeder line
application under 49 USC § 10907 in the above-captioned docket. On that same day, the Port
also served discovery requests on the Central Oregon & Pacific Railroad ("CORP"), which
included a request to enter upon and inspect land. CORP made a partial response to the
discovery requests on July 28, 2008. Along with those responses, CORP agreed to allow the
Port to inspect the Coos Bay rail line subject to certain conditions. The Port would like to move
forward with the initial inspection of the track, bridges, and tunnels sometime between August 4
and August 8,2008.

Preliminarily, we envision that three days will be needed to fully inspect the entire Line,
and we suggest August 6-8 for this purpose. The actual time needed will depend on the
condition of the Line and how accessible it is. Furthermore, due to the proliferation of bridges
and tunnels on the Line, we expect that an additional inspection of the Line in the near future
will probably be necessary to focus on these bridges and tunnels.

ATLANTA • HONG KONG • LONDON • Ni-:w YORK - NHWAKK • NORFOLK • RA;.I;I<JII
RICHMOND • SHANGHAI • TYSONS CORNKR • VIROINIA B K A C M • WASHINGTON. 13 C



Terence M. Hynes
Paul A. Hemmersbaugh
August 1,2008
Page 2

CORP has indicated that a CORP representative will accompany the Port on the
inspection. Hence, we need to coordinate timing for the visit. I note that you would like the
Port's inspectors to sign an "appropriate liability waiver and indemnity agreement." Please
provide a draft of a liability waiver and indemnity agreement that we may review. Lastly, you
have requested a proof of insurance, and we should have the appropriate documents for you
shortly.

Feel free to contact me or Sandy Brown at your earliest convenience to discuss these
important matters.

Sincerely,

David E. Benz
Counsel for the Oregon International

Port of Coos Bay

A T L A N T A • H O N G KONG • L O N D O N - Nt-:w Y O R K • N K W A R K . • N O R F O L K . • RAI.I-- . IGH
R I C H M O N D • S H A N G H A I • TYSONS C O R N E R • V I R G I N I A B E A C H • W A S H I N G T O N . D C.
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Form Of Release and Waiver for Inspection Trip Page 1 of 1

Brown, Sandra L.

From: Hynes, Terence M. [thynes@Sidley.com]

Sent: Monday, August 04, 2008 6:37 PM

To: Brown, Sandra L.

Subject: Form Of Release and Waiver for Inspection Trip

Sandy: Attached is a form of release and liability waiver agreement for the Port's requested inspection trip over
the Coos Bay Line. If the agreement is satisfactory, please arrange to have it executed by your client, so that we
may proceed with scheduling the inspection. If you have any questions regarding the agreement, please give me
acal.

Terry

«1241880_4.DOC»

Sidley Austin LLP mail server made the following annotations on 08/04/08, 17:38:22:

IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we in
that, unless expressly stated otherwise, any U.S. federal tax advice contained in th
communication, including attachments, was not intended or written to be used, and ca
used, by any taxpayer for the purpose of avoiding any penalties that may be imposed
taxpayer by the Internal Revenue Service. In addition, if any such tax advice is us
to by other parties in promoting, marketing or recommending any partnership or other
investment plan or arrangement, then (i) the advice should be construed as written i
with the promotion or marketing by others of the transaction(s) or matter(s) address
communication and (ii) the taxpayer should seek advice based on the taxpayer's parti
circumstances from an independent tax advisor.

This e-mail is sent by a law firm and may contain information that is privileged or
If you are not the intended recipient, please delete the e-mail and any attachments
immediately.

i*****************************-**************************-**************************-**



DRAFT: August 4,2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad, Inc. For Inspection of the Coos Bay
Subdivision.

This Limited Right of Entry and Indemnification Agreement ("Agreement") made
and effective as of August , 2008, responds to the request of the Oregon
International Port of Coos Bay's (the "Port") for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the "Railroad") for the purpose of
inspecting said Coos Bay Subdivision (the "Property") in connection with the Port's
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay - Feeders Line Application -Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port's acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the "Licensee") limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad - Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port - The Oregon International Port of Coos Bay, its
employees, officers, agents, contractors, and consultants;

c. Property - the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection - a one-time physical inspection of the Property to be
conducted by Licensee (or its agents), and limited to such physical inspection and review
as is necessary to gather information Licensee needs for the STB proceeding concerning
its Feeder Line Application.

e. Claims - Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule. Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than August 28,2008. The Inspection shall last no longer than three
(3) days.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

c. Licensee is authorized only to traverse and inspect the Property.
Licensee is not authorized to conduct any testing of soils, bridges, tunnels or track
materials, or to engage in any other work or activity on the Property or any other property
in which the Railroad has an interest.

3. Waiver. Licensee hereby acknowledges that its inspection of the Property
may entail risk of personal injury or death. Licensee knowingly and voluntarily assumes
all such risk (including, without limitation, risks due to the condition of tunnels, track,
bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee's presence on the Property.

4. ' Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, Licensee hereby assumes and releases, and shall
indemnify, defend, protect and save Railroad and its Affiliates ("Affiliates" includes all
entities, directly or indirectly, owned or controlled by or under common control of
Railroad, and any of their respective officers, directors, employees and agents) harmless
from and against all Claims, and all liabilities, demands, actions at law and equity,
judgments, settlements, losses, damages and expenses of every character whatsoever
(hereinafter collectively referred to as "Damages") for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person, and the loss or interference with any use or service thereof;



ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractor(s) and all
other persons;

iii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(ii), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the gross
negligence or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability ("CGL")
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment: Modification. Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3, 4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authroized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
returned.

Central Oregon & Pacific Railroad, Inc.

By:
Date

Its
Name, Title

Oregon International Port of Coos Bay

By:
Date

Who, by the execution hereof, affirms that he/she
has authority to - and hereby does - bind the
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title

DCl I241SSOV.4
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Brown, Sandra L.

From: Brown, Sandra L.
Sent: Wednesday, August 06, 2008 6:35 PM
To: thynes@sidley.com
Subject: Right of Entry Agreement

Terry,

As we discussed, I am just awaiting final confirmation on the Port insurance part. In the interest of time, attached is our
markup of the agreement and a copy of the RLBA insurance certificate. Please review and get back to me. Thanks.

Sandra Wrcnim.
Troutman Sanders LLP
401 Ninth Street, NW, Suite 1000
Washington, DC 20004
(202) 274-2959 - Direct line
(202) 841-0067-Mobile
(202) 654-5603 - Direct fax
Firm web site: http://www.troutmansanders.com

CORP Right of 2008-08-05
Entry.DOC (29 KB..3-06-23 pm.pdf (13.



DRAFT: August 4,2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad. Inc. For Inspection of the Coos Bay
Subdivision.

This Limited Right of Entry and Indemnification Agreement ("Agreement") made
and effective as of August , 2008, responds to the request of the Oregon
International Port of Coos Bay's (the "Port") for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the "Railroad") for the purpose of
inspecting said Coos Bay Subdivision (the "Property") in connection with the Port's
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay - Feeders Line Application -Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port's acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the "Licensee") limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad - Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port - The Oregon International Port of Coos Bay, its
employees, officers, agents, contractors, and consultants;

c. Property -- the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection - a one time physical inspection of the Property to be
conducted by Licensee (or its agents), and limited to such physical inspection und review
under 49 CFR § 1114.30fa)f2) as is necessary to gather information Licensee needs for
the STB proceeding concerning its Feeder Line Application.

e. Claims - Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including- without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule. Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
, for the sole purpose of conducting the Inspection, beginning on the date that authorized

representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than September 12August 28. 2008. The Inspection shall last no
longer than three (3) days.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

c. Licensee is authorized only to traverse and inspect the Property as
set forth in 49 CFR S 1114.30(a)(2). Licensee is not authorized to conduct any testing of
soils, bridges, tunnels or track materials, or to engage in any other work or activity on the
Property or any other property in which the Railroad has an interest.

3. Waiver. Licensee hereby acknowledges that its ilnspection of the
Property may entail risk of personal injury or death. Licensee knowingly and voluntarily
assumes all such risk (including, without limitation, risks due to the condition of tunnels,
track, bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee's presence on the Property durint; the Inspection.

4. Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, to the extent not prohibited by applicable statute.
Licensee hereby assumes and releases, and shall indemnify, defend, protect and save
Railroad and its Affiliates ("Affiliates" includes all entities, directly or indirectly, owned
or controlled by or under common control of Railroad, and any of their respective
officers, directors, employees and agents) harmless from and against all Claims, and all
liabilities, demands, actions at law and equity, judgments, settlements, losses, damages
and expenses of every character whatsoever (hereinafter collectively referred to as
"Damages") that arise from the Inspection and are for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person, and the loss or interference with any use or service thereof;



ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractor(s) and all
other persons;

iii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(ii), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the gross
negligence or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability ("CGL")
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment; Modification. Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3,4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authoreized official of Licensee sign both copies in the space provided below,
and return both duplicate originals to the undersigned, together with the proofs of
insurance contemplated by Section 5, to Railroad. Your copy will be executed by the
Railroad and returned.

Central Oregon & Pacific Railroad, Inc.

By:
Date

Its
Name, Title

Oregon International Port of Coos Bay

By:
Date

Who, by the execution hereof, affirms that he/she
has authority to - and hereby does - bind the
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title

DO 1241880v 4
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Coos Bay Line Inspection Page 1 of 1

Brown, Sandra L.

From: Hynes, Terence M. [thynes@Sidley.comJ

Sent: Friday, August 08, 2008 1:15 PM

To: Brown, Sandra L.; Benz, David E.

Subject: Coos Bay Line Inspection

Sandy: Per the Port of Coos Bay's discovery request, we have arranged for the Port's representatives to inspect
the Coos Bay Line on Wednesday - Friday next week (August 13-15). Slim Mattox and one other CORP
employee will escort the Port's inspection party (which, David advised, will consist of 2 or 3 persons). We have
arranged a hi-rail vehicle for the inspection - however, as I have mentioned to you previously, it will not be
possible to conduct a continuous hi-rail trip from end-to-end, due to downed trees at certain points along the line,
and the fact that tunnel portals have been fenced over for safety reasons during the embargo. (Mr. Mattox will be
accompanied by a CORP employee who is more familiar with the local roads, in order to facilitate necessary
transfers from rail to pavement.)

As discussed in our response to your request for an inspection, each member of the Port's inspection party must
execute the waiver and release form that we provided to you, prior to going on the property. In addition, in order
to comply with the railroad's safety procedures, each member of the inspection party must bring their own safety
gear, including hard hat, sturdy boots and protective eyewear.

Mr. Mattox will meet your party at CORP's Eugene offices, 431 Bethel Drive, Eugene, OR at 8:00 am on August
13th. Should you need to contact him, his cell phone number is 541-840-3148.

Terry
^

Sidley Austin LLP mail server made the following annotations on 08/08/08, 12:14:52:

IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we in
that, unless expressly stated otherwise, any U.S. federal tax advice contained in th
communication, including attachments, was not intended or written to be used, and ca
used, by any taxpayer for the purpose of avoiding any penalties that may be imposed
taxpayer by the Internal Revenue Service. In addition, if any such tax advice is us
to by other parties in promoting, marketing or recommending any partnership or other
investment plan or arrangement, then (i) the advice should be construed as written i
with the promotion or marketing by others of the transaction(s) or matter(s) address
communication and (ii) the taxpayer should seek advice based on the taxpayer's parti
circumstances from an independent tax advisor.

********+******+**************+*****+*********++****+**+****+*********+****+********
This e-mail is sent by a law firm and may contain information that is privileged or
If you are not the intended recipient, please delete the e-mail and any attachments
immediately.

IT***********************************************************************************
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Brown, Sandra L.

From: Brown, Sandra L.
Sent: Monday, August 11, 2008 3:54 PM
To: thynes@sidley.com
Cc: Benz, David E.
Subject: CORP Right of Entry OBJ 1_2008.DOC

Terry,

Here is the Right of Entry agreement based upon our conversation today.

CORP Right of
Entry 08_11_2008...

Sandra 'Broufn
Troutman Sanders LLP
401 Ninth Street, NW, Suite 1000
Washington, DC 20004
(202) 274-2959 - Direct line
(202) 841-0067-Mobile
(202) 654-5603 - Direct fax
Firm web site: http://www.troutmansanders.com



DRAFT: August 4, 2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad. Inc. For Inspection of the Coos Bay
Subdivision.

This Limited Right of Entry and Indemnification Agreement ("Agreement") made
and effective as of August , 2008, responds to the request of the Oregon
International Port of Coos Bay's (the "Port") for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the "Railroad") for the purpose of
inspecting said Coos Bay Subdivision (the "Property") in connection with the Port's
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay - Feeders Line Application -Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port's acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the "Licensee") limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad - Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port - The Oregon International Port of Coos Bay, its
employees, officers, agents, contractors, and consultants;

c. Property -- the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection - a physical inspection of the Property to be conducted by
Licensee (or its agents) under 49 CFR § 1114.30(a)(2) as is necessary to gather
information Licensee needs for the STB proceeding concerning its Feeder Line
Application.

e. Claims - Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule. Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than September 12,2008.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

c. Licensee is authorized to traverse and inspect the Property as set
forth in 49 CFR § 1114.30(a)(2).

3. Waiver. Licensee hereby acknowledges that its Inspection of the Property
may entail risk of personal injury or death. Licensee knowingly and voluntarily assumes
all such risk (including, without limitation, risks due to the condition of tunnels, track,
bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee's presence on the Property during the Inspection.

4. Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, Licensee hereby assumes and releases, and shall
indemnify, defend, protect and save Railroad and its Affiliates ("Affiliates" includes all
entities, directly or indirectly, owned or controlled by or under common control of
Railroad, and any of their respective officers, directors, employees and agents) harmless
from and against all Claims, and all liabilities, demands, actions at law and equity,
judgments, settlements, losses, damages and expenses of every character whatsoever
(hereinafter collectively referred to as "Damages") that arise from the Inspection and are
for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person;

ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractors) and all
other persons;



iii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(ii), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the negligence
or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability ("CGL")
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment: Modification. Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3,4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
returned.

Central Oregon & Pacific Railroad, Inc.

By:
Date

Its
Name, Title

Oregon International Port of Coos Bay

By:
Date

Who, by the execution hereof, affirms that he/she
has authority to - and hereby does - bind the
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title

DC I 1241S80v4
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CORP Right of Entry 08_11_2008.DOC Page 1 of 2

Brown, Sandra L

From: Hynes, Terence M. [thynes@Sidley.com]

Sent: Monday, August 11, 2008 5:47 PM

To: Brown, Sandra L.

Subject: RE: CORP Right of Entry 08_11_2008.DOC

Looks OK, Sandy. You indicated that the members of your inspection party would bring signed copies with them
on Wednesday. Could you please also arrange to have copies sent to me (via fax or email)?

Thanks, Terry

From: Brown, Sandra L. [mailto:Sandy.Brown@troutmansanders.com]
Sent: Monday, August 11, 2008 3:54 PM
To: Hynes, Terence M.
Cc: Benz, David E.
Subject: CORP Right of Entry 08_11_2008.DOC

Terry,

Here is the Right of Entry agreement based upon our conversation today.

«CORP Right of Entry 08_11_2008.DOC»

Sandra 'Brcmm
Troutman Sanders LLP
401 Ninth Street, NW, Suite 1000
Washington, DC 20004
(202) 274-2959 - Direct line
(202) 841-0067-Mobile
(202) 654-5603 - Direct fax
Firm web site: http://www.troutmansanders.com

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any
tax advice that may be contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding any penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any transaction(s) or tax-related matter(s) that may be
addressed herein.

This e-mail communication (including any attachments) may contain legally privileged and confidential information
intended solely for the use of the intended recipient. If you are not the intended recipient, you should immediately
stop reading this message and delete it from your system. Any unauthorized reading, distribution, copying or other

52/90/9008



CORP Right of Entry 08_11_2008.DOC Page 2 of 2

use of this communication (or its attachments) is strictly prohibited.

Sidley Austin LLP mail server made the following annotations on 08/11/08, 16:46:37:

IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we in
that, unless expressly stated otherwise, any U.S. federal tax advice contained in th
communication, including attachments, was not intended or written to be used, and ca
used, by any taxpayer for the purpose of avoiding any penalties that may be imposed
taxpayer by the Internal Revenue Service. In addition, if any such tax advice is us
to by other parties in promoting, marketing or recommending any partnership or other
investment plan or arrangement, then (i) the advice should be construed as written i
with the promotion or marketing by others of the transaction(s) or matter(s) address
communication and (ii) the taxpayer should seek advice based on the taxpayer's parti
circumstances from an independent tax advisor.

This e-mail is sent by a law firm and may contain information that is privileged or
If you are not the intended recipient, please delete the e-mail and any attachments
immediately.

r****************************************************************



EXHIBIT 10



Message Page 1 of 1

Brown, Sandra L

From: Brown, Sandra L.

Sent: Tuesday, August 12, 2008 5:14 PM

To: thynes@sidley.com

Subject: FW: Waiver Signature Page

Terry,

Here is the signature page for Gene Davis and the Port's certificate insurance naming CORP (even though I don't
think the agreement asks for this). I will have Martin and Jeffs signature pages later this evening. Jeff will
probably only attend one day.

Sandra *Brozim
Troutman Sanders LLP
401 Ninth Street, NW, Suite 1000
Washington, DC 20004
(202) 274-2959 - Direct line
(202) 841-0067-Mobile
(202) 654-5603 - Direct fax
Firm web site: http://www.troutmansanders.coni

8/29/2008



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
returned.

Central Oregon & Pacific Railroad, Inc.

By:

Its
Date

Name, Title

Oregon International Port of Coos Bay

Bv:
' 'Date

Who, by the execution hereof, affirms that he/she
has authority to - and hereby does - bind the
Licensee to the terms and conditions of this
Agreement

its 6e*eA. kvJS

DCI I24IS80V.4



ACORD CERTIFICATE OF LIABILITY INSURANCE <g ÊS-F2
PMOUCCM

NASBOTU5 AMD COMPANY
375 SOOTH FOURTH STREET
COOS BAY OR 97420
Phone: 541-267-3165 Fax:541-267-5296
INSURED

Oregon International Port
of Coos Bay
P 0 Box 1215
Coos Bay OR 97420

DATE(MMIDOnYYY)

08/11/08
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE

INSURER A dwelt! DUtrieti Xiiea of OK

INSURER 8-

INSURERC:

INSURER D-

INSURER E:

NAICf

COVERAGES
T>
M
Ml
P(

Tff

A

A

A

IE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED NOTWITHSTANDING
4V REQUIREMENT. TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAV BE ISSUED OR
Vf PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS. EXCLUSIONS AND CONDITIONS OF SUCH
3LICIES AGGREGATE LIMTTS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
uxn
N8HE

X

X

TYPE OP INSURANCE

GENERAL LIABILITY

x_ COMMERCIAL GENERAL LIABILITY

| CLAIMS MADE ["x~| OCCUR

GEWL AGGREGATE LIMIT APPLIES PER.

X~l POLICY | |!JE& I ILOC
AUTOMOBILE UAMUTY

X

ANY AUTO

ALL OWNED AUTOS

SCHEDULED AUTOS

HIRED AUTOS

NON-OWNED AUTOS

OARAGE LIABILITY

ANY AUTO

EXCESSIUMBREUA UABHJTY

HOCCUR | ] CLAMS MADE

DEDUCTIBLE

RETENTION t

WORKERS COMPENSATION AND
EMPLOYERS' LIABILITY
ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?

SP^CIALJPRW»IONS beta*
OTHER

POLICY NUMBER

23P16351-259

23P16351-259

23P16351-259

•BHr«iSBi§YY?

01/01/08

01/01/08

01/01/08

W.BSSBYY?1

01/01/09

01/01/09

01/01/09

LIMITS

EACH OCCURRENCE
UAMWIvC 1 U Ktto 1 CU
PREMISES (Ei ocanna)

MED EXP (Any an* ptraon)

PERSONAL 1 AOV INJURY

GENERAL AGGREGATE

PRODUCTS - COW/OP AGO

COMBINED SINGLE LIMIT
{EiMckMnt}

BODILY INJURY
(P«rp«twn)

BODILY INJURY
(P«r KCNtonl)

PROPERTY DAMAGE
(P«r KcrianO

AUTO ONLY - EA ACCIDENT

mVIFBTHAM EAACC

AUTO ONLY: ^JQ

EACH OCCURRENCE

AGGREGATE

EPL Occur
EPL Aqgx

i VrcaiAiu- | tuin-
TORY LIMITS 1 1 ER

EL EACH ACCIDENT
E L DISEASE - EA EMPLOYEE

EL DISEASE -POLICY LIMIT

(500,000
s
s
1
tNone
s

1500,000

1

1

S

4,500,000
None
4,500,000
5,000,000

s
»
s

DESCRIPTION OF OPERATIONS / LOCATIONS 1 VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT 1 SPECIAL PROVISIONS

Coverage for the operations of the named insured as provided in the above
listed policy. Central Oregon 6 Pacific Railroad is named as additional
insured re: inspection of RR by Port employees Martin Gallery and Jeffrey
Bishop.

CERTIFICATE HOLDER CANCELLATION

CBNTR04

Central Oregon & Pacific
Railroad
333 SE Mosher
Roseburg OR 97470

SHOULD ANY Of THE ABOVE DESCRIBED POUOU BE CANCELLED BEFORE THE EXPIRATION

DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN

NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO SO SHALL

IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER. ITS AGENTS OR

REPRESENTATIVES.
AUTHORIZED REPREKHTA1

Assigned toJJef
ACORD 25 (2001/08) RATION 1»U



IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement
on this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may
require an endorsement. A statement on this certificate does not confer rights to the certificate
holder in lieu of such endorsement(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between
the issuing insurers), authorized representative or producer, and the certificate holder, nor does it
affirmatively or negatively amend, extend or alter the coverage afforded by the policies listed thereon.

ACORD 25 (2001/08)



Message Page 1 of 1

Brown, Sandra L.

From: Brown, Sandra L.

Sent: Tuesday, August 12, 2008 7:19 PM

To: thynes@sidley.com

Subject: FW: Limited Right of Entry & Indemnification Agreement Pages

Terry,

This should be the final documents for the inspection tomorrow. Jeffs signature page is included but he will not
be attending the site visit tomorrow.

Sandra 'Brown
Troutman Sanders LLP
401 Ninth Street, NW, Suite 1000
Washington, DC 20004
(202) 274-2959 - Direct line
(202) 841-0067-Mobile
(202) 654-5603 - Direct fax
Firm web site: http://www.troutmansanders.com

8/29/2008



DRAFT: August 4,2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad. Inc. For Inspection of the Coos Bay
Subdivision.

This Limited Right of Entry and Indemnification Agreement ("Agreement") made
and effective as of August , 2008, responds to the request of the Oregon
International Port of Coos Bay's (the "Port") for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the "Railroad") for the purpose of
inspecting said Coos Bay Subdivision (the "Property") in connection with the Port's
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay - Feeders Line Application -Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port's acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the "Licensee") limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad - Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port - The Oregon International Port of Coos Bay, its
employees, officers, agents, contractors, and consultants;

c. Property - the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection - a physical inspection of the Property to be conducted by
Licensee (or its agents) under 49 CFR § 1114.30(a)(2) as is necessary to gather
information Licensee needs for the STB proceeding concerning its Feeder Line
Application.

e. Claims - Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule. Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than September 12,2008.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

c. Licensee is authorized to traverse and inspect the Property as set
forth in 49 CFR § 1114.30(a)(2).

3. Waiver. Licensee hereby acknowledges that its Inspection of the Property
may entail risk of personal injury or death. Licensee knowingly and voluntarily assumes
all such risk (including, without limitation, risks due to the condition of tunnels, track,
bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee's presence on the Property during the Inspection.

4. Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, Licensee hereby assumes and releases, and shall
indemnify, defend, protect and save Railroad and its Affiliates ("Affiliates11 includes all
entities, directly or indirectly, owned or controlled by or under common control of
Railroad, and any of their respective officers, directors, employees and agents) harmless
from and against all Claims, and all liabilities, demands, actions at law and equity,
judgments, settlements, losses, damages and expenses of every character whatsoever
(hereinafter collectively referred to as "Damages") that arise from the Inspection and are
for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person;

ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractors) and all
other persons;



iii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(ii), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the negligence
or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability ("CGL")
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment: Modification. Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3,4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
returned.

Central Oregon & Pacific Railroad, Inc.

By:

Its
Date

Name, Title

Oregon International Port of Coos Bay

Date
Who, by the execution hereof, affirms that he/she
has authority to - and hereby does - bind (he
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title u

DC! lWIMOv.4



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
returned.

Central Oregon & Pacific Railroad, Inc.

By: _
Date

Its _
Name, Title

Oregon International Port of Coos Bay

Date
Who, by the execution hereof, affirms that he/she
has authority to - and hereby does - bind the
Licensee to the terms and conditions of this
Agreement.

DCl 124IHOV.4



EXHIBIT 11



TROUTMAN SANDERS LLP
A T T O R N E Y S A T L A W

A H M I T e D l l A Q t . l T r P A H T H f R I H i r

«01 »TH STREET. N W • SUITE 1000
WASHINGTON. D.C JOOCU-2134

www iroulmaniindtrt com
TELEPHONE J02-ST4-J950

Direct O.al: 202-274-2809
david benagtroutmansanders com fax 202-654-5608

August 22,2008

Via E-Mail and U.S. First-Class Mail
Terence M. Hynes
Paul A. Hemmersbaugh
Sidley Austin LLP
150lKSt.NW
Washington, DC 20005
thynes@sidley.com
phemmersbaugh@sidlcy.coni

Re: STB Finance Docket No. 35160, Oregon International Port of Coos Bay - Feeder
Line Application - Coos Bay Line of the Central Oregon & Pacific Railroad. Inc.

Dear Messrs. Hynes and Hemmersbaugh:

The Oregon International Port of Coos Bay ("Port") would like to schedule additional
inspection of the Coos Bay rail line ("Line") covered in the feeder tine application in STB
Docket 35160. This inspection would occur pursuant to the Port's discovery requests dated
July 11, 2008, the discovery response of the Central Oregon & Pacific Railroad ("CORP") dated
July 28, 2008, and the parties' inspection agreement (i.e., the "Limited Right of Entry and
Indemnification Agreement Between the Oregon International Port of Coos Bay and the Central
Oregon & Pacific Railroad, Inc. for Inspection of the Coos Bay Subdivision1').

This inspection is particularly necessary in light of the Board's public hearing yesterday
in which the Board stated that any new acquirer must perform due diligence and know the
condition of a rail line when acquired. The Port has rail industry tunnel and bridge experts ready
to assess the current condition of the tunnels and bridges on the Line. The level of rehabilitation
and on-going maintenance needed on the tunnels and bridges is a critical factor in determining
the economic feasibility of future rail operations on the Line. Hence, this inspection request is
crucial to the Board's and the Port's decision-making process.

Given the rapidly approaching deadline of September 12th for the Port's reply evidence
in this case, it is imperative that the inspection happen as soon as possible. After consultation
with its bridge and tunnel experts, the Port requests that the inspection begin on the first
available date that can be arranged by CORP, but in any event the inspection cannot start later

A T L A N T A • HONG KONG • LONDON • NFW YORK. • N E W A R K • NORFOLK •
R A L U I C H R I C H M O N D • SHANGHAI • TYSONS C O R N E R - V I H G J N I A B E A C H •

WASIUNCTON, D.C.



Terence M. Hynes
Paul A. Hemtnersbaugh
August 225 2008
Page 2

than August 27, 2008. Our experts advise us that the inspection would lake 3-5 days. Please
advise us by 12 noon eastern time on August 26 whether CORP will comply with this request.

Sincerely,

•*/•<. - „
David E. Benz (3 / *)
Counsel for the Oregon International
Port of Coos Bay

A T L A N T A • HONG KONG • LOIMUON • NEW YOKK • NF.WARK • NORFOI K
R I C H M O N D • S H A N G H A I • TYSONS CORNER - V I R G I N I A B E A C H

WASHINGTON, O.C.
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Brown, Sandra L.

From: Teehan, Anne A. [ATeehan@Sidley.com]
Sent: Friday, August 29, 2008 12:14 AM
To: Brown, Sandra L.; Benz. David E.; Higgins, Michael H.
Subject: On behalf of Terence M. Hynes: Emailing: Letter to David Benz.pdf

Letter to David
Benz.pdf (93 K...

«Letter to David Benz.pdf»
Attached is a. letter from Terence Hynes to David Benz.

Anne Teehan
Assistant to Terence M. Hynes
Sidley Austin LLP
1501 K Street, N.W.
Washington, D.C. 20005
Tel: 202-736-8199
Fax: 202-736-8711
ateehanisidley.com

IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we inform
you that, unless expressly stated otherwise, any U.S. federal tax advice contained in this
communication, including attachments, was not intended or written to be used, and cannot
be used, by any taxpayer for the purpose of avoiding any penalties that may be imposed on
such
taxpayer by the Internal Revenue Service. In addition, if any such tax advice is used or
referred to by other parties in promoting, marketing or recommending any partnership or
other entity, investment plan or arrangement, then (i) the advice should be construed as
written in connection with the promotion or marketing by others of the transaction(s) or
matter(s) addressed in this communication and (ii) the taxpayer should seek advice based
on the taxpayer's particular circumstances from an independent tax advisor.

This e-mail is sent by a law firm and may contain information that is privileged or
confidential. If you are not the intended recipient, please delete the e-mail and any
attachments and notify us immediately.

**********



f^ SIPLEY AUSTIN UPSIDLEY
SIDLEY AUSTIN LIP

1501 K STREET. NW.

WASHINGTON. 0 C. 20005

(202) 736 8000

(202)7368711 FAX

thyneiQt Idlay com

(202] 736-8198

BEIJING LOS ANGELES

BRUSSELS NEW YORK

CHICAGO SAN FRANCISCO

DALLAS SHANGHAI

FRANKFURT SINGAPORE

GENEVA SYDNEY

HONG KONG TOKYO

LONDON WASHINGTON. D C.
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August 28,2008

By Email

Mr. David Benz
Troutman Sanders LLP
401 9th Street, N.W. Ste. 1000
Washington, D.C. 20004

Re: Port of Coos Bav - Feeder Line Application. STB Finance Docket No. 35160

Dear David:

This letter responds to your August 22,2008 letter requesting an "additional inspection"
of the Central Oregon & Pacific Railroad ("CORP") line ("Line") that is the subject of the
above-referenced Feeder Line Application filed by the Oregon International Port of Coos Bay
("Port"). As I advised Sandy Brown yeasterday, CORP will not agree to provide the Port
another escorted inspection, which is unduly burdensome and completely unwarranted.

The Port has now inspected the Line at least twice. The Port found its first "physical
inspection" sufficient to enable it to prepare its Feeder Line Application. See Application at 95-
96. CORP did not object to the Port's request for an additional inspection of the Line, and
CORP provided personnel and a hirail vehicle to escort the Port's experts on a three-day
inspection of the Line on August 13-15,2008. During a telephone conversation on August 18,
Sandy Brown advised me that CORP's personnel had been "helpful" and "cooperative" and that
the Port's inspection party was able to cover the entirety of the subject lines during the
inspection. I understand that members of the Port's inspection party conveyed similar sentiments
to CORP personnel following completion of the inspection.

Given these facts, there is no justification for the Port to demand yet another inspection,
which your letter suggests could take an additional "3-5 days." The Port has had ample
opportunity to inspect the Line, and it would be unduly burdensome to require CORP personnel
to devote more time to escorting the Port's personnel on a third inspection.

Your letter does not articulate any valid basis for a third inspection. In your letter, you
state that "[t]he Port has rail industry tunnel and bridge experts ready to assess the current
condition of the tunnels and bridges on the Line." However, you do not explain why those
experts could not have participated in the inspection that the Port conducted just two weeks ago.

aidty *u*n IIP fc ( hmlud iMtfty prtrnnlilp pracDuig 'a iMMon **i otic Sldlty Autlfe prtnrahlpi
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David Benz
August 28,2008
Page 2

It cannot be news to the Port that the feeder line statute requires it to assume responsibility for
rehabilitating the Line. If the Port thought that it needed to examine the bridges and tunnels on
the Line more carefully in order to evaluate the cost of such rehabilitation, it should have done so
during its prior inspections. (Indeed, at the request of Sandy Brown, I agreed to amend the
agreement relating to Port access to inspect the Line to permit the prior inspection to continue for
more than 3 days. Thus, the Port could have extended the August 13- 15 inspection if it had
deemed it necessary to do so.) To require CORP to make a hirail vehicle and personnel to escort
the Port on yet another trip over the line at this late date would be unduly burdensome.

Finally, your suggestion that the Port requires a further inspection of the Line in order to
prepare its Reply Evidence is incorrect. As you know, the primary contested issue in this Feeder
Line proceeding is the net liquidation value ("NLV") of the Line. The current condition of
bridges and tunnels on the Line is irrelevant to the NLV issue.

Simply put, there is no valid reason for the Port to demand yet another escorted multi-day
inspection of the Line, particularly in light of the accelerated timetable governing this
proceeding.

Sincerely,

Terence M. Hynes

cc: Sandra Brown (via email)
Michael Higgins (via email)

DCI (25l689v.I


